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PREFACE. 



This short Treatise will be found to contain an exposition of 
the principles (1) upon which is founded the Procedure of 
Justices of the Peace and other Magistrates in dealing with 
criminal cases ; (2) upon which Acts of the Legislature are 
to be interpreted ; and (3) upon which evidence is received and 
dealt with in a judicial investigation. With regard to the 
former, it may be as well to make a few remarks by way of 
preface, because the Procedure of Magistrates in the Mofussil 
and of Police Magistrates and Justices of the Peace is dealt 
with as a whole, although there are some distinctions which, 
in practice, must be attended to, and which has been noticed 
in the course of the book. 

The rules for the guidance of Magistrates in the execution 
of their duties were, in England, prior to the year 1848, to 
be found only in text books and reports of decided cases. 

These decisions extended over a considerable period of 
time. They were inaccessible to the majority of the Magis- 
trates, and their study was a work of very great labor. 

In the year 1848, a series of Acts were passed, under the 
auspices of Sir John Jervis, afterwards Chief Justice of the 
Common Pleas, the object of which was to reduce the prin- 
ciples of Criminal Procedure to a regular and i^mple code. 
The Acts, which are usually known as Jervis' Acts, are the 
11th and 12th Vic., c. 42, to facilitate the performance of the 
duties of Justices of the Peace out of Sessions within Eng- 
land and Wales, with respect to persons charged with in- 
dictable offences; c. 43, a Isimilar Act, with reference to 
summary convictions and orders; and c. 44, to protect Justices 
of the Peace from vexatious actions for acts done by them 
IB execution of their duty. 
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These three Acts now regulate the proceedings of Magis- 
trates in England, and they are the ground-work on which 
is mainly based the Criminal Procedure Code now in force in 
India. This Code differs in some few points of detail, and 
it has been my business to notice these differences; but, as 
far as the general principle is involved, the two systems will 
be found almost identical. I may here state that where any 
alterations in the text of the author have been made by me, 
1 have inserted them in brackets, thus [ ]. 

The principles upon which the exercise of jurisdiction by 
an inferior Court depend, require little or no variation in order 
to adapt them to the requirements of any particular society of 
persons among whom they may be introduced. When the 
limits of the jurisdiction are fixed, the Magistrate must act 
within those limits, and he must not go beyond them. Should 
he either decline to act or step beyond the prescribed limits, 
he furnishes a ground upon which the Superior Court may 
be asked to exercise, and will exercise, its power, to order him 
to proceed on the one hand, or to set aside or modify his 
proceedings on the other. 

It is unreasonable that a man should be a judge in his 
own cause, or that he should determine the case to the preju- 
dice of the accused without calling upon him to hear the 
proceedings. 

Again, it is unreasonable to cite a man before a Court 
without telling him what charge he is called upon to meet, 
and giving him every fair opportunity of meeting i{ in open 
Court. 

When a defendant is constrained to do or suffer any- 
thing, he should know distinctly what he is to do or to suffer, ^ 
and both he and the subordinate officer, whose duty it is to* 
constrain him, should clearly know the limits and duration of 
the constraint. 

Should it be necessary to interfere with personal liberty 
prior to a judicial investigation of the case, this also must be 
done in form and manner authorized by law, either by means 
of a warrant showing clearly the authority of the person 
executing it, or, in cases where the public peace would be 
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endangered or property damaged by the delay in obtaining 
such a document, without one. 

These are genera] principles which can only be set aside 
in very exceptional cases. That such exceptional cases, 
unfortunately, do exist in this country is a matter of fact, but 
it cannot be a matter of surprise. An example of such a 
case drew considerable public attention during the past year, 
while this book was in the press. There, a defendant was 
kept in prison for more than a year on suspicion only, and 
was not informed of the reason of his detention. 

However repugnant these proceedings may be to our 
ideas of justice, there can be no doubt that they were legal 
proceedings, by virtue of Acts of the Legislature still in 
force — Acts which the Legislature of this country had power 
to make — and it can only be a matter of regret that the state 
of this country renders it necessary to retain upon the Statute 
Book laws which recall the memory of barbarous and lawless 
days. 

L. P. D. B. 

December, 1870. 
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Page 4, line 12, for Hannand read HcrnnoM, 
„ 20, line 26, for Show read. Shaw, 
„ 42, line 87, for J^preyt read J^ffHe$. 
„ 49, line 6, after the case of Christie y. Unwin^ add see Morrit y. Offdei^ 

L. B., 4 a P^ 699. 
„ 59, line 28, for Thornton read Thompton, 
„ 64, line 18, after *' the prisoner ia discharged," add " Bat if the conviction 

is good, it will core the defect in the commitment in the description 

of the ofifence— J2. y. Hawhint^ Fortescae, 272.** 
„ 79, line 28, for Pecks read PerU, 
„ 91, line 27, for Pttrha read Perks, 
„ 100, line 17, for Lighworth read Leighworih. 
„ 184, line 16, for MiOard read MeUard, 
„ 187, line 16, for Kearney read Kewney, 
„ 140, line 1, for Semagne read Ssmoyna. 
„ 140, line 46, for Nitoan read Nixon, 

„ 142, line 9, add the case of Edwards y. Rushobne^ L. R., 4 Q. B., 554. 
„ 142, line 4 from the bottom, add the case of The Hammersmith Ry, Co, y. 

Brand, L. R., 4 H. L., 171. 
„ 158, after R. v. Cunningham, add Crawshay y. Morgan, L. B., 4 Q. B., 581. 
„ 159, line 4, begin a new paragraph at the words *' Again, however.** 
„ 160, line 9, for Bonhom read Bonham, 
„ 162, line 4, f or »* L. R., 4, C. P.,** read "L. R., 4 a P., 688.** 
„ 168, line 18, for Sineqttibus read Sine quibus, 
„ 172, line S, ioi J^eries read Jejries, 
„ 180, line 5, for Masan read Mason, 
„ 181, line 30, for Reid read Read. 
„ 188, Une 32, for ifa/ar<; read 3fe/2arJ. 
„ 221, line 1, for Bernard read Bemardi, 
„ 225, line 84, for Coot read Coote, 
„ 225, line 85, for lAghtworth read Leighworth, 
„ 280, line 41, for Steward read Sheward, 
„ 285, line 86, for Hartsing read Hartsink, 
„ 240, line 1, for " Again ** read ^* on the same ground.** 
„ 242, line 22, for J^eries read Jeffries, 
„ 256, line 14 from the bottom, add the case of Bruce v. Nicohpulo^ 11 Ex., 

129 ; 24 L. J., N. S., Ex., 821. 
„ 270, Une 41, for Prosser read Passer, 
„ 37b, hne 60, for EUicottteadEOecoU, 
„ 280, line 14, after ** Thos,** add " In an action on a deed, it is incumbent on 

him who produces it to prove its genuineness ; in an indictment for 

forging it, the burden of proving that it is not genuine lies on him 

who impugns it— 10 Moo. P. C, 581. 
„ 282, line 22, for Humphreys read Humphries, 
„ 288, line 15, for " oath ** read " oath or affirmation.'* 
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AN INTRODUCTION 



TO THB 



DUTIES OP A MAGISTRATE AND JUSTICE OF THE 
PEACE IN INDIA. 



[Th£ word ^^ Magistrate,*' in its common acceptation, has a wide and 
general signification : it means a ruler of whatever sort, as distin- 

fuished from the mass of the people who are ruled or governed, 
'hus, in England, it includes the King or Queen, Officers of State, 
Sheriffs, Coroners, Justices of the Peace, Constables, Surveyors of 
the Highways, and even Overseers of a Parish — 1 Black, 338, 

Justices of the Peace are defined to be Judges of Record 
appointed by the King's commission to be Justices within certain 
limits, for the conservation of the peace, and for the execution of 
divers things comprehended within their commission, and within 
divers Statutes committed to their charge — Dalt., c. 2. See Burn's 
J. Tit. Justice of the Peace. 

In India, by the word " Magistrate " is imderstood a person exer- 
cising all or any of the powers of a Magistrate — Code of Cr. Pro., 
8. 15. Those powers are defined imperfectly in s. 22, but a Magistrate 
in India may be considered to intend a person appointed by proper 
authority to try or to commit to trial offenders against the criminal 
law, and to exercise such other functions as the Legislature may 
invest him with. A Magistrate is not a Justice of the Peace, unless 
he is specially appointed, but a Justice of the Peace exercises some 
of the powers oi a Magistrate, and is, therefore, by the definition, a 
Magistrate. 

A Police Magistrate, in the presidency towns, regulates his proceed- 
ings by the rules of the English law. A Magistrate in the mofussil 
is guided by the Code of Criminal Procedure, which is founded chiefly 
on those principles : he may or may not be a Justice of the Peace. 
A Magistrate who is not a Justice of the Peace cannot commit or hold 
to bail any European British subject for trial before a Supreme Court 
of Judicature — Uode of Cr. Pro., ss. 39, 42, — but he may hear the 
complaint against such person, and may issue a warrant of arrest, or 
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hold to bail such person with a view to the complaint being investi- 
gated by a Justice of the Peace — ib,y e. 40 ; see also ss. 40 A, Act 
VIII of 1869, 38 and 37, — which last section appears to be limited by 
s. 39; andthe jurisdiction formerly given to the Magistrates over Euro- 
pean British subjects in small cases by 53 Geo. 3,c, 155, s. 105, can now 
(Code of Cr. Pro., s. 42) be exercised only by a Justice of the Peace. 

By the words " Supreme Court" must now be understood the High 
Court in any of the three presidency towns exercising its criminal 
jurisdiction, whether ordinary or extraordinary, as these Courts take 
the place of the Supreme Courts which were in existence at the time 
when the Code of Criminal Procedure was passed. Besides these 
three Courts there are others which have exclusive criminal jurisdiction 
over European British subjects; that is to say, the High Court of the 
North- Westeni Provinces ( Letters Patent, 1866); the Chief Court in 
the Punjab (Act IV of 1866, s. 20) ; and, except in cases of murder 
committed by European British subjects, the Recorders in British 
Burmah (Act XXt of 1863, s. 40). 

The Governor-General and other Members of the Supreme Counc 1, 
the Governors or Presidents and Members of Council in Madras and 
Bombay, and the Judges of the High Courts in the presidency towns, 
are, by Charter, Justices of the Peace (Mayor's Court Charters, 1726 
and 1753 ; Supreme Court Charters, Fort William in Bengal, cl. 43 ; 
Madras, cl. 8 ; Bombay, cl. 10), for the respective presidencies. 

An Act of Parliament, now repealed, 33 Geo. 3, c. 52, s. 151, 
enabled the Governor-General in Council to appoint Justices of the 
Peace by commission issued out of the Supreme Court at Fort Wil- 
liam, in the name of the Crown, and tested by the Chief Justice. The 
47th Geo. 3, c. 68, s. 6, also repealed, gave a like authority to the 
Governors of the Madras and Bombay Presidencies in regard to their 
respective territories, and took it away from the Governor-General 
in Council in regard to those Presidencies, 

These Justices of the Peace could be appointed by virtue of these 
Statutes only from among British inhabitants, but by 2 and 3 Wm. 4, 
c. 117, s. 1, all persons not subjects of Foreign States were made 
eligible to be Justices of the Peace. This Act is now repealed by Act 
XI of 1869, by s. 2 of which Act Justices of the Peace are to be 
appointed from amon^ the " Covenanted Servants of the Crown in 
India, or other British inhabitants." 

It was necessary, before the year 1845, to issue a fresh commission 
of the Peace, including in it the names of all Justices of the presi- 
dency, whenever a new appointment of a Justice of the Peace was 
made; but by Act VI of that year, also repealed, separate Commissions 
of the Peace might be issued. 

These enactments are all repealed by Act II of 1869 (to consolidate 
and amend the law relating to the appointment of Justices of the 
Peace), and power is thereby given to the Governor- General of India 
in Council, so far as regards the whole or any part of British India 
other than the towns of Calcutta, Madras, and Bombay, and every 
local Government so far as regards the territories subject to its 
Government or Administration, other than the towns aforesaid, by 
a notification in the official Gazette, to appoint such and so many of 
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the Covenanted Civil Servants of the Crown in India, or other British 
inhabitants, as the said Governor-General in Council or the local 
Government (as the case may be) shall think properly qualified to 
act as Justices of the Peace within and for the territories mentioned 
in such notification. 

The Governor-General of India in Council, or the local Govei-n- 
ment, has the same powers in the case of Calcutta ; and the local 
Government in the cases of Madras and Bombay; but the persons to 
be appointed for the presidency towns may be any persons resident 
within British India, and not being the subjects of any Foreign State. 

The J ustices of the Peace so appointed have power to commit 
European British subjects for trial, and to do other acts which may be 
done oy Justices of the Peace by virtue of any law in force. 

Thus they have power to deal with certain minor offences under 
53 Geo. 3, c. 155, s. 105, and Code of Cr. Pro., s. 42. See Piinsep, 
ed. 1869, Appendix B. 

Servants of the Government who are appointed Justices of the Peace 
for places other than Calcutta, Madras, and Bomb.iy, have, under 
this enactment, power to commit for trial European British and 
Christian subjects of Her Majesty within the dominions S{ Princes 
and in States in India in alliance with Her Majesty. 

The Act further provides a form of declaratiim to be made by 
persons to be appointed Justices of the Peace, and gives power to 
dismiss to the authorities empowered to appoint them. All Justices 
of the Peace appointed by commissicm prior to the passing of this 
Act are to be deemed to have been appointed under the Act] 

The duties of a [Magistrate or] Justice of the Peace are twofold. 
He has to adjudicate upon a number of lesser offences and breaches of 
the law, and he has to preserve the peace. The former is called his 
summary jurisdiction. In the discharge of the latter duty, it is his 
business to prevent breaches of the peace, and when they occur, to 
suppress them, and to apprehend the offenders and send them for 
trial before the [higher Court,] when their offences are not such as 
he has power himself to adjudicate upon. 

These subjects may be conveniently treated by considering, first, 
the general limits of the Magistrate's or Justice of the Peace's juris- 
diction ; secondly, the metliod of proceeding in his summary juris- 
diction; thirdly, his powers of preventing breaches of the peace; 
fourthly, his powers of suppressing them and of dealing with offenders 
against the criminal law. A» all his powers are derived from Acts 
of Parliament or of the Legislative Council, some remarks will be 
added under a fifth head, upon the principal rules which are applied 
by the Courts to the construction of enactments ; and as a knowledge 
of the Law of Evidence is indi8j)ensable for the due discharge of 
judicial duties, an attempt will be made, in conclusion, to state and 
explain the general principles of that branch of the law. 
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DUTIES OF A MA6ISTBATE 



CHAPTER I. 

THE LIMITS OF THE MAGISTRATE'S JURISDICTION. 

The office of a Magistrate [and here is included a Justice of 
the Peace] is a judicial office ; it cannot^ therefore, be held by a 
minor — Bac. Abr. Infancy, E. A judicial office, further, cannot, in 
the absence of statutory or other sufficient authority, be delegated — 
Molins V, Werby.y I Lev., 76; 4 Inst, 88; and as no such authority 
is given to a Magistrate, he cannot appoint a deputy. 

Before a Magistrate acts in the exercise of ms office, it is his duty 
to take the oath [or declaration] prescribed by law — [see with regard 
to the oath or declaration the Code of Cr. Pro, by Prinsep, 3rd 
ed., 5; and Act II of 1869, s. 7.] His neglect to do this, however, 
does not invalidate his acts ; it only exposes him to punishment for 
his breach of the law — The Margate Pier Company v. Hannand, 
3 B. & A., 266. 

When a Magistrate is called upon to act, the first question for his 
consideration is whether he has jurisdiction. This depends on the 
following circumstances : — 

1. He must be a Magistrate for the place for which he is required 
to act. An Act giving authority to do an act to " any" Magistrate, 
or to any Magistrate " living near the place" where the act is to be 
done, or where the offence was committed, or the offender is found, 
is understood to be limited to those Magistrates who have general 
jurisdiction to act for the district for which the act is to be done — 
Be Peerless, 1 Q. B., 143; Talbot v. Hubble, 2 Stra., 1154, para. 3; 
jR, V. Chandler, 14 East, 267. When an Act expressly designates the 
Magistrates who are to do an act, all others are excluded. Thus, if 
it is to be done by the "next" Magistrate, he alone who answers that 
description has authority to do it ; if i# is to be done by a Magistrate 
*^in" or "near" the place, or one "of the division," any Magistrate 
of the place or county is competent — Sander^s case, 1 Wms, Saund., 
262. But if authority is given to any Magistrate " for the division," 
this expression is wide enough to include every county Magistrate, 
though he does not generally act in it — R, v. Price, Caldecott, 305 ; 

B, V. Rawlins, 8 C. & P., 439 ; and see Re Broadhurst, 32 L. J. M. 

C, 168; R. V. Hughes, 26 L. J. M. C, 133. If an Act gives jurisdic- 
tion over an offence committed at sea to the Magistrates "in or near" 
the place to which the offender is taken or carried, the jurisdiction 
is limited to the Magistrates of the place to which he is first taken 
or carried — Kite and Lane"* s case, 1 B & C, 101. 
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2. In the next place, all judicial acts of a coercive character, done 
by Magistrates, must be done within the locality to which their 
authority is limited— 2 Hale P. C, 50 ; B. v. Stockton, 7 Q. B., 520 ; 
jR. V. Totnessy 11 Q. B., 80. Thus, a Magistrate could not issue a 
warrant to apprehend a person within the limits of his jurisdiction, and 
to bring the prisoner before him out of the limits of his jurisdiction ; 
nor could he, while out of it, issue a warrant to commit a person for a 
crime, or for not giving recognizances (Inf., c. 3.) — 2 Hale, 50 ; 
2 Hawk P. C., Bk. 2, c. 8, s. 44. 

It is said, indeed, that he may do, out of his jurisdiction, acts which 
are not of a compulsory or coercive character ; for instance, that he 
may take an information of a robbery or other offence in respect of 
which he has only an ancillary jurisdiction (see Inf., c. 4), and the 
recognizances of the informant out of the limits of his jurisdiction — 
Helier V. Hundred de Benhursty Cro. Car., 211. But it is doubted 
whether a Magistrate can, beyond the local limits of his jurisdiction, 
properly receive an information on oath, to found a subsequent sum- 
mary proceeding of a penal nature before himself, when he shall return 
within those limits — f aley Conv., 5th ed., 19. 

For example, the allowance of an indenture of apprenticeship has 
been repeatedly held invalid, when it did not appear to have been 
done in the locality for which the act was done, because it was a 
judicial act — jR. v. Hamstall Eidware, 3 T. R., 380; R. v. Totness, 
11 Q. B., 80; R. v. Bloomsbury, 24 L. J. M. C, 49; Staverton 
V. Ashburton, 4 E. j& B., 526; 24 L. J. M. C, 53. 

A judicial act may, perhaps, be defined as one which is to be done 
or not, as the judgment of the person required to do it dictates ; while 
a ministerial act is one which the law requires to be done, without 
reference to the judgment, when certain circumstances exist. The 
former is discretionary, the latter imperative ; and an act is not the less 
ministerial because it requires the exercise of the judgment in the 
preliminary task of determining whether all the facts exist which are 
necessary basis of the ministerial act required to be done. To 
make an order, or to adjudicate upon the guilt or innocence of an 
accused person, is a judicial act, depending altogether on the view 
which the Magistrate, in the exercise of his judgment, takes of the 
law and the facts of the case. But the mere entering upon the 
enquiry is ministerial ; the law casts on him the duty of holding it ; 
the discharge of that duty is, in fact, initiatory to the judicial pro- 
ceeding, and the Magistrate has no discretion to exercise as to 
whether he shall hold it or not — Ferguson v. Earl of Kinnouly 9 CI. 
& F., 251, 263, 313, better known as the Auchterarder case. So, 
when an act deprives a successful plaintiff of costs, unless the Judge 
certifies that the case falls within a certain class, the grant or 
refusal of the certificate is a judicial act, for it rests entirely in the 
Judge's discretion, turning on the view which he may take of a 
question of law or fact — Forsdike v. Stone, L. R. 3 C. P., 607 ; but 
when an Act provides that if Justices dismiss a complaint, they shall 
grant a certificate of the dismissal to the applicant for it, the grant of 
it is a purely ministerial act, which it is imperative on them to perform 
ns soon as it appears that the complaint was in fact dismissed — 
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Hancock v. Somes, E. & E., 795; 28 L. J. M. C, 196. To admit 
an accused person to bail is a judicial act — Linford v. Fitzroy, 
13 Q. B., 240 (Inf., c. 4., s. 6) ; but to issue a warrant of dis- 
tress to enforce a rate has been held ministerial- — Sweetman v. 
Guest, L. K. 3 Q. B., 262; Exp. May, 31 L. J. M. C, 161,— 
for it is not within the jurisdiction of the Magistrates to make the 
rate or to determine whether the order imposing the rate is yalid^ 
or whether they shall enforce it or not. They have no judicial order 
to make on such an application ; they are bound to grant a distress 
warrant, if the circumstances exist which the law requires ; that is to 
say, if they find that the rate has been in fact made by oflScers having 
jurisdiction to make it ; that the lands rated are within the district 
of those who made it ; that the party rated is in the occupation of 
them ; that he is the party summoned to pay ; and that he has not paid 
the rate ; all which enquiries, it is obvious, involve the exercise ot the 
judgment — Groenvelt v. Barwell, 1 Lord Raym., 471 ; Weaver v. Price, 

3 B. & Ad., 409; Lord Amherst v. Lord Somers, 2 J. R., 372 ; Milward 
v. Caffin,2W. Bl, 1350; The Bristol Poor v. Wait, 1 A. & E., 
264; ISirmingham v. Shaw, 10 Q. B., 868; Staverton v. Ashburton, 

4 E. & B., 526; 24 L. J. M. C, 53. The appointment of a public 
officer, involving the exercise of discretion, is a judicial act — R. v. 
Forrest, 3 T. R., 38; R. v. Great Mar low, 2 East, 244; Penny v. 
Slade, 5 Bing. N. C, 319. 

In another respect, this distinction between judicial and ministerial 
acts is imj)ortant. When two or more Magistrates are empowered 
to act judicially, they must be present and acting together during the 
whole hearing, to listen to the evidence and consult together — see R. 
y. Hamstall Redware, 3 T. R., 380 ; Billings y. Prinn, 2 W. Bl., 1017 ; 
and other authorities collected in Bum's J. Tit. Justices of the Peace, 
8. 4; and R. v. Great Marlow, 2 East, 244. So if they are to act "on 
view," — that is, on the result of personal inspection, instead of the 
evidence of witnesses, — they must view in company together — R, v. 
JJ. of Cambridge, 4 A. & E., 111. But where the act is ministerial, it 
is not necessary that they should meet together to do it. — Re Hopper, 
L. R. 2. Q. B., 367. 

3. When authority to do an act is conferred by law to two or more 
Magistrates, it cannot lawfully be done by less than the prescribed 
number ; but when power to deal with an offence is given to two or 
more, long and inveterate usage, if not principle, authorizes a single 
Magistrate to issue a summons or warrant, or to do any other similar 
act preliminary and ancillary to the hearing and determination of the 
case^ — Dalt., c. 6 ; 2 Hawk r. C, c. 13, s. 16, — unless the particular 
Act under which the proceeding is taken provides otherwise — see ex. 
gr. R. V. Griffin, 5 Q. B,, 155. 

4. Whether the same Macistrate who, received the infonnation is 
alone competent to hear and determine the case, or whether this may 
be done by another Magistrate, is a question on which no general rule 
can be laid down. The Common Law is necessarily silent on the sub- 
ject, as the authority of Magistrates is derived from Statutes, and the 
ouestion must resolve itself in every case into one of construction of 
tne Act of Parliament [or of the Legislature] under which the 
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prooeeding is taken, to determine what the Legislature intendedin 
that particular case — see per Parke, B., in Tarry v. Newman^ 15 
M. & W., 645, 654. 

But when a case is brought under the adjudication of a Magistrate, 
or a number of Magistrates, the other Magistrates of the district cease 
to have any jurisdiction over it Thus, where it was competent to 
both the Justices of Surrey and the Justices of London to license ale- 
houses in the same division, and the former, at their meeting for that 
purpose, refused a license to an applicant, a meeting held on a subse- 
quent day by the Justices of London, at which they granted a license 
to the same applicant, was held illegal ; and the Justices who held it, 
indictable for the breach of the law — R. v. Sanisbury^A: T. R., 451, — 
though the second meeting would have been unobjectionable but for 
this attempt to wrest the jurisdiction — Brown v. Nicholson ^ 28 L. J. 
M. C, 49. A^ortiori^ when Magistrates have done an act within their 

i'urisdiction, it is not competent for others to undo it, for this would 
>e to constitute themselves a Court of Appeal from their fellow Magis- 
trates. Thus, when Justices appointed four overseers, and one of 
the latter was afterwards excused by other Justices who appointed 
another in his stead, it was held that the exoneration and new appoint- 
ment were invalid acts — -R. v. Great MarloWy 2 East, 243. A 
Ma^trate, however, may lawfully adjudicate upon a case, although 
the mformation or complaint was made before another — Dalt., c. 6 ; 
and per Cur. in Jones v. Gurdon^ 2 Q. B., 600, 613, — unless, indeed, 
the language of the Act which gives jurisdiction over the matter 
does not admit this — see, for instance, Exp. Sharpe^ 33 L. J. M. 
C, 152; R. V. Pickfordy 30 L. J. M. C, 133; and Inf., c. 5. 

The Police Act of 1856, s. 22, provides for the establishment of 
Police Courts in the presidency towns, and for the appointment of 
Magistrates of Police, who may sit and act as such Magistrates in 
those Courts. It also requires that they shall be appointed Justices 
of the Peace, and gives to each of them all the powers and jurisdic- 
tion which are by law vested in two Justices of the Peace. [See also 
Act II of 1869, s. 4; Act IV of 1866 (Bengal), s. 22 ; Act VIII of 
1867 (Madras), s. 10.] 

5. " No one should be a Judge in his own cause," — that is, a 
cause to which he is a party, or in the result of which he has a 
direct and certain pecuniary or proprietary interest. " It is against 
reason," says Littleton, " that if wrong be done to any man, he 
thereof should be his own judge ; for by such a way, if he had 
damages but to the value of an half-penny, he might assess and 
have therefor nn hundred pound, which should be against reason" — 
Co. Litt., s. 212. It is also against an Act of Parliament, as old as 
the reign of Henry 6, which enacted that Justices of the Peace who 
exercised their office in their own cases should be punished for it in 
the Star Chamber — 8 Hy. 6, c. 19. The Mayor of Hereford was " laid 
by the heels" for sitting in judgment in a cause where he himself 
was the plaintiff, though he was the sole Judge of the Court — Anon., 
1 Salk., 396 ; and where a prosecution was instituted under the Salmon 
Fishery Act of 1861, by the agents of an association for the preserva- 
tion of salmon, the conviction was quashed^ because the Justices who 
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adjudicated were members of the association — R. v. Allen, 32 L. J. 
M. C.9 98. It is on this principle that a returning officer^ at an election, 
cannot be elected ; his office is judicial, and he cannot exercise it where 
he is a party — ^. v. Owens, 28 L. J. Q. B,, 316; R, v. Mayor of 
Tewkesbury y L. R. 3 Q. B., 629; Comp. Ashby v. White, 1 Smith L. C, 
227, and notes. In Day v. SavadgeytLoh., 87, Lord Hobart said that 
even an Act of Parliament making a man a judge in his own case 
would be void ; and though the opmion is uestionable (Inf., c. 5), 
it shows how strongly such a proceeding is condemned. See also 
The Mercers v. Bowker, 1 Stra., 639 ; and BonhanCs case, 8 Rep., 
11 8a. In all cases, indeed, where there is a real likelihood (or, it 
might be added, even any ground for suspicion) that the Judge 
would, from kindred or any other cause, have a bias in favor 
of one of the parties, it is very wrong in him to act — per Black- 
bum, J., in R. V. Rand, L. K. I Q. B., 230. He ought not 
to act, where he is a witness — R. v. Walker, 2 Wils., 158. In 
England, Judges invariably decline to take any part in the deci- 
sion of a case in which they were counsel when at the bar. It 
matters not how small be the amount of pecuniary interest of the 
Judge in the matter for enquiry, provided it be real and not merely 
nommal, as where he is a bare trustee merely — R. v. Rand, L. R, 
1 Q. B., 230. One of the latest cases on the subject shows how strictly 
this rule is enforced by the Courts. Dr. Leapingwell had shares 
in the Cambridge Water- Works Company, and he resided within one 
of the parishes of the Cambridge Union, which contributed to a 
common fund for the relief of the poor. Sitting as Deputy Recorder 
of Cambridge, he heard an apipeal by the Water- Works Company 
against a rate. The order which he made was quashed because he 
was a shareholder in the company. The appeal was re-heard by the 
Recorder, who made an order which left the amount of costs unsettled. 
Meanwhile, Dr. Leapingwell sold his shares, and, holding the next 
sessions for the Recorder, he taxed the costs at 250/. This order 
also was quashed, for the costs were payable in part out of that fund to 
which, as a parishioner, he contributed. However small his interest was, 
it sufficed to disqualify him from acting judicially — R, v. The Recorder 
of Cambridge, 27 L. J. M. C, 100 ; see also R. v. Holbeck, Burr. 
Sett. Ca., 194; The Foxham Tithing case, 2 Salk., 607; Great Charter. 
Kennington, 2 Strange, 1173. In Dimes v. The Grand Junction Canal 
Co., 3 H. L. Ca., 759, the House of Lords reversed an order of the 
Lord Chancellor because he was a shareholder in the company. Even 
the presence of one interested Justice on the Bench at quarter sessions 
has been held to vitiate an order made by the Court so constituted, 
though he took no pait in the decision — R. v. The JJ, of Suffolk, 
21 L. J. M. C, 169 ; R. v. Cheltenham Commissioners, 1 Q. B.,467 ; 
R. V. The Aberdare Canal Co., 14 Q. B., 854 ; Comp. R. v. The JJ. 
of Surrey, 21 L. J. M. C, 195 ; and though he withdrew after 
discussing the question with the others — R. v. J J. of Hertfords^ 6 Q. 
B., 753. It was necessary in England, in consequence of the 
rule, to pass an Act of Parliament (16 Geo 2, c. 18) to empower 
Justices to act in questions relating to the poor laws and high- 
ways, notwithstanding that they are chargeable with the poor and 
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highway rates within their districts ; and a similar provision is found 
in other Acts, such as those relating to the health of towns, 
and the removal of nuisances — 11 & 12 Vict., c. 63, s. 132 ; 
23 & 24 Vict, c. 77, s. 16 ; and 29 & 30 Vict, c. 41, s. 2; and 
the more general Act of the 30 & 31 Vict, c. 115. An order 
made by an interested Judge or Magistrate, however, is not void, 
in the sense of being a nullity which can be safely disobeyed ; it 
is voidable, — that is, liable to be quashed, on proper proceedings being 
taken for the fur\}oae —Dimes v. The G. L Canal Co.y 3 H. L. 
Ca., 759 — [But an exception is allowed in cases of necessity, as where 
an action is brought against all the Judges of a Court on a 
matter on which they had exclusive jurisdiction — ib.\ and see 
Ranger v. The Gt. Wn. Ry. Co,y 5 ib., 88] — And the objection 
could not be raised by a party who, knowing the interest, expressly 
or impliedly assented to the interested Magistrate acting — R. v. 
7^he Cheltenham Commissioners, 1 Q. B., 467; Wakefield Board of 
Health v. W. Riding R. Co., L. R. 1 Q. B., 84 ; Ranger v. Gt. Wn. 
Ry,, Co., 5 H. L., 72; see further. Dime's case, 12 Beav., 63; 2 McN, 
& G., 285 ; Worsley v. The S. Devon R. Co., 16 Q. B., 539 ; Great 
Charte y. Kenningfon, 2 Stra., 1173; Bum's J. Tit Justice of the 
Peace, IV, adfinem ; and Broom's Maxims, nemo debet esse judex, &c. 
A Magistrate acting in violation of this rule from any sinister motive 
is liable to a criminal information or attachment — R. v. Hoseason, 14 
East, 605 [and see the I. P. C, s. 139], 

The disqualifying interest, however, must be direct and certain, not 
merely remote or contingent — R. v. The Manchester, frc, R. Co., L. 
R. 2 Q. B., 336 ; see also Wildes v. Russell, L. R. 1 C. P., 722; and 
R. V. Rand, L. R. 1 Q. B., 230. 

When a Judge is interested, his deputy is equally incapacitated — 
Brooks V. Earl of Rivers, Hardr., 503 [in which case Lord Derby as 
Chamberlain of Chester, and interested in the subject of the suit, 
had appointed a deputy to transact the judicial business attached 
to the office] ; R. v. The Manchester, ^c, R. Co., L. R. 2 Q. B., 336 [where 
a Sheriff, who was interested, appointed a Deputy Sheriff.] But this is 
only when the latter is really and not in name merely a delegate, as 
the Vice-Chancellor of England — Dimes v. Grand Junction Canal 
Co,, 3 H. L. Ca., 759 ^or the Judge of the Consistory Court, even 
though he be appointed oy the Bishop who is interested] ; Exp. Med-- 
win, 1 E. & B., 609; 22 L. J. Q, B., 169 [^Bishop of Lincoln^. 
Smith, 1 Vent, 3]. 

There is one general exception to the rule which forbids a man to ' 
be a Judge in his own cause, and that is in cases of contempt of Court ^ 
[and a Court having no jurisdiction in criminal matters over the person — / 
e. g., over a European British subject — has still a jurisdiction over all ' 
persons for contempt — In re Pattle, 1 Fulton, S26,per Ryan, C. J.; see i 
also Code of Cr. Pro., s. 163, which enables any Court, civil, crimi- 
nal, or revenue, to fine any person committing a contempt in open 
Court by omitting to produce a document, by refusing to be sworn 
or affirmed, by refusing to answer, by refusing to sign his deposition, 
or by open insult, 200 rupees, or to imprison him for a month ; but if the 
Court consider that a larger fine should be inflicted, the case is to 
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be forwarded to a Magistrate, or if the offender be a European Bri- 
tish subject, to a Justice of the Peace]. 

6. The jurisdiction of the Magistrate may be ousted cm another 
ground. In some cases, the law requires that Maoristrates shall forbear 
to adjudicate when they find that certain questions arise or must be 
determined incidentally in the decision of the main subject of the 
enquiry. For instance, in England, Justices have power to enforce the 
payment of Church rates, when the validity of the rate, or the liability 
of the person rated, is not disputed ; but their power ceases if its vali- 
dity or the liability of the person of whom it is demanded is dis- 
puted, and notice thereof is given to them — Backhouse v. Bishopswear- 
mouthy 30 L. J. M. C, 118,;7er Cur. 

The most common case of the jurisdiction depending on a 
collateral point of this kind, is where title to property is set up. 
It has always been held as a maxim that where the title to property 
is bond fide in question, the exercise of a summary jurisdiction by 
Justices of the Peace is ousted — R. v. Burnahy^ 2 Lord Raym., 900; 
Paley Conv., 117 (4th ed.), 137 (5th ed.) For instance, if a person 
charged with having done some injury to property (s. 37 of Police 
Act, 1856) as cutting down a tree, or pulling down a shed, were to 
set up in his defence that the property was his own, the Magistrate 
would have no jurisdiction to proceed with the trial. He should at 
once stay his hand. It is not necessary that the claim should be well 
founded ; if there is but a color of title, the Magistrate has no juris- 
diction — R. V. Speed, 1 Lord Raym., 583 ; R. v. Burnaby, 2 Lord 
Raym., 900; R. v. Milnrow, 5 M. & S., 248; Daley. Pollardy 10 Q. B., 
504 ; R. V. Cridlandy 7 E. & B., 853 ; Morden v. Porter, 29 L. J. M. 
C, 213 ; 7 C. B. N. S., 641 ; Leffg v. Pardoe, 30 L. J. M. C, 108 ; R. v. 
Stimpsony 32 L. J. M. C, 208 [but " in all these cases the nature 
of the title must be shown before it can be permitted to have the effect 
of arresting the case in its progress; it must be made to appear that it 
is not a mere cobweb title that is set up, but that it is such as to raise 
a real and substantial doubt to whom the property belongs"] — The 
Warriory 2 Dods, 288 [which was a case in the High Court of 
Admiralty, having jurisdiction in causes of possession, but not in 
questions of disputed title, the principle is laid down as above by 
Lord Stowell] ; there must be some show of reason in the claim. It 
must be a bond fide and honest assertion of a ri^ht, and not a 
mere pretence set up for the purpose of ousting uie Magistrate's 
jurisdiction; and the Magistrate should be satisfied that there is 
some reasonable ground for the defendant's assertion of title — R. v. 
fVrottesley, I B. & Ad., 648 ; Cornwell v. SanderSy 32 L. J. M. C, 6 ; 
Pease v. C hay tor y ib.y 121. For this purpose, he should require that 
the point on which the defendant relies should be stated specifically — 
JFZ. V. Blackburny ib.y 41. The assertion that the defendant acted in 
the belief that he had a right would not be enough. The fact that 
others had previously acted like him is not enough — R. v. Dodson, 9 A. 
& E., 704 ; Cornwell v. Sanders, 32 L. J. M. C, 6. Further, the right 
or title claimed must be one that is known and recognized by the law. 
If it is not, it cannot be said that any title is set up ; and, therefore, 
the jurisdiction of the Magistrate is not ousted. Thus, to set up a 
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right to shoot over the land of another, or to fish in his private fish- 
ery, being a non-navigrable river, merely because the defendant and 
everybody who chose had been in the habit of shooting and fishing 
there, would not be to claim title, for no such right exists in law ; and 
« plea of any such right would be no defence to an actual action 
of trespass — Lealt v. Ftnc, 30 L. J. M. C, 207 ; Hudson v. McRae^ 
33 L. J. M. C, 65 ; see also Lloyd v. JoneSy 6 C. B., 81 ; and 
Calcraft V. Gibbs, 5 T. R.* 19. On the other hand, where a per- 
son charged with fishing in a river, in which the prosecutor claimed 
a private right of fishing, contended that he had a right to fish there, 
as it was a tidal river, and as the public had fished in it for forty 
years; it was held that the jurisdiction of the Justices was ousted, 
and that they ought to have abstained from adjudicating — R. v. 
Stimpson, 32 L. J. M. C, 208. Here, primd facie, the defendant had 
the right he claimed — Carter v. Murcot^ 4 Burr., 2163, for the public 
has, of common right, the right to fish in the sea, creeks, and arms of 
the sea, and in tidal rivers as high as the tide goes — Lord Fitztoalter*s 
case, 1 Mod., 105, though a private person may [in England] have 
an exclusive right of fishmg there by prescription, presuming a grant 
prior to Magna Charta — Hairs Bight of Sea, 48. 

The title of a third person cannot be set up as a defence, unless 
the defendant claims under it — C^rnwell v. Sander s^ 32 L. J, 
M. C, 6. 

[ In some eases the Legislature expressly empowers the Magistrates 
to act even though title should be set up ; for example, the Uriminal 
Procedure Code, s. 318, which enables the District Magistrate to 
make a summary order for the possession of land without reference to 
title, in cases where he anticipates a breach of the peace. The 
question of title is there left to be settled by the Civil Court] 

Where this question is involved, the act done is, in general, 
divested of all criminal character. See remarks on Mem rea. Inf., 
c. 2, s. 4; Leattv. Vine, 30 L. J. M. C, 207; and Hudson v. Mac- 
Rae, 33 L. J. M. C, 65. To cut down another man's trees is a breach of 
the criminal law, but to cut down one's own trees is a lawful exercise 
of dominion over his property. As Chief Justice Holt said in 
R. V. Speedy 1 Lord Raym, 583, " the intent is to punish rogues and 
vagabonds, and not persons who, by mistake, exceed what the law 
warrants ;" so, if A. requires B. to give up to him an article in his hands, 
and B. refuses, on which A. assaults him with force enough to compel 
him to give up the article ; if the article belongs to B., there is clearly 
an assault, perhaps a robbery ; but if it be the property of A., his 
act is justifiable; for if one wrongfully detams the chattel of 
another, after he has been requested to deliver it up, the owner has a 
right to use as much force as is necessary to retake his property, in 
the same way and degree as he is entitled to use force for the defence 
of his property, if an attempt is made to take it while in his posses- 
sion — Blades v. HiggSy 31 L. J. C. P., 151 [and see Indian Penal 
Code. 8. 81]. If a case of this kind came before the Magistrate, he 
should not entertain it, for he could not try whether A. was the 
rightful owner or not. It would be his duty to hold his hand as soon 
as he saw that A. honestly claimed the article as his. 
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This rule, however, does not apply where the question of title is 
of the very essence of the enquiry, or where it is the manifest intention 
of the Legislature that the question of title shall be decided. Thus, 
where the defendant, in proceedings to turn him out of a parish house 
under the 59 Geo. 3, c. 12, sets up title, the Justices are not thereby 
ousted of their jurisdiction, as the question of title is necessarily 
involved in the point which they are required to determine, — vtr., 
whether the defendant unlawfully refuses to leave the premises, or has 
unlawfully entered them — Exp, Vau^han, L. R. 2 Q. B., 114. So 
where Justices are required to determme whether a tenant has fraudu- 
lently removed his goods from the premises in order to avoid payment 
of the rent, they must, if it be necessary, determine the question of 
title if it is raised — Coster v. Wilson, 3 M. & W., 411. This also 
follows where the matter for adjudication is exclusively within the 
jurisdiction of the Magistrate, and it cannot be determined without 
deciding the question of title — Hertford Union v. Kimpton, 25 L. J. 
M. C, 41. A fortiori, the assertion of title does not oust the jurisdic- 
tion when the question is immaterial, and, therefore, calls for no decision. 
Thus under the Police Act of 1856, s. 37, a forcible entry upon 
property, taking possession with violence, falls within the summary 
jurisdiction of the Magistrate, and that jurisdiction would not be 
ousted by the plea that the land was the properly of the party charged 
with having forcibly entered, because whether it was his or not is 
immaterial; he is as punishable for entering upon his own as upon 
his neighbour's land with violence [see also Act IV of 1866 (Bengal), 
8. 29; Act VIII of 1867 (Madras), 8.20; and Code of Cr. Pro., c. 22]. 
In Williams v. Adams, 31 L. J. M. C, 109, it was held that the 
owner of land on both sides of a road (and who, therefore, was the 
owner of the soil of the road) was properly convicted by Justices of 
the offence of laying rubbish on it, though he set up in his defence 
that the road was not a public road, and that he was the owner of the 
soil; for the Justices had jurisdiction to decide whether the road was 
a highway or not, and if it was, it was immaterial whether the property 
in the soil was in the defendant [and see Code of Cr. Pro., c. 20, and 
Conservancy Act, 1856].^ 

7. Having satisfied "himself that he is not incapacitated on any of 
the above grounds from doing any act applied for, or taking cogni- 
zance of any matter brought before him, the Magis^trate must next 
ascertain whether, upon the facts as represented to him, it is within 
his jurisdiction, as regards the subject-matter, the place, the time, the 
person proceeded against, and sometimes, also, the person instituting 
the proceedings. Thus, if a breach of the criminal law is said to have 
been committed, his jurisdiction will depend first — 

(a). On the nature of the alleged offence. No attempt can be made 
here to make a list of the various matters over which Magistrates have 
jurisdiction. It is enough to observe that their jurisdiction rests 
wholly on enactments, wnether of Parliament or of the Legislative 
Councils. The power of summary adjudication by Magistrates is 
unknown to the Common Law. When an Act speaks of the Queen's 
Courts, itis understood not to apply to Justices exercising a summary 
jurisdiction — 2 Hale, 29; Gregory's case, 6 Rep., 20; R. v. Crisp, 1 B. 
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& A.y 282; and see R. v. Steventon, 2 East, 362; and when an offence 
ia created without naming any tribunal for its trial, it is not triable 
by Magistrates in their summary jurisdiction. To give Magistrates 
such jurisdiction over it, the Act must commit it to them in express 
terms, or by necessary implication. 

{b,) Next, the place where the offence was committed is to be re- 
garded. As a general rule, it may be said that the criminal jurisdiction 
of Magistrates is limited to offences committed within their district ; 
for instance, if a person does an act in one district which is a nuisance 
in another, the Magistrates of the latter would have no jurisdiction to 
deal with the case—/?, v. Cottony 28 L. J. M. C, 22 [Code of 
Cr. Pro., s. 26; Act II of 1859, ss. 3, 4, & 5]. With respect to 
districts bounded on any side by the sea, it is necessary to state 
that, by the law of England, the sea shore, or that space which 
is alternately covered and uncovered by the sea between high 
and low water in ordinary or neap tides, is part of the county 
which is thus washed — Com. Dig. Navigation A.; 2 Hale, 12; 
Embleton v. Brown, 30 L. J. M. C, I. An offence committed on that 
space, though at the time covered with water, would be within the 
territorial limits of the jurisdiction of the county Magistrates — i^. 
Inland seas, lakes and rivers, bays and other waters between head- 
lands and arms of the sea, unless they are of great extent, such as the 
Bay of Biscay or of Fundy, or the Gulf of Lyons, wliich are in reality 
great portions of the open sea — Hautefeuille Dr. des Nations Neutres, I 
Tit. 1, c. 3, s. 1 ; Wheat. Int. L. by Lawrence, 248, 249— belong to the 
territories to which they adjoin. Thus, it has been held that the Bristol 
Channel between Somersetshire and Glamorganshire, where it is ten 
miles broad, is within the bodies of those counties — R. v. Cunningham^ 
28 L. J. M. C, 66; and the sea between the Isle of Wiglit and 
Hampshire is all within the County of Southampton — per Wightman, 
J., lA., 68. When any of the waters above mentioned or a road is the 
boundary between two counties or between two States, each of these is 
presumed, in the absence of proof to the contrary, to extend to the 
medium Jilum aquce or vice, — that is, to an imaginary line equidistant at 
everv point from each bank or side — R, v. Cunningham^ 28 L. J. M. C, 
66 ; Twee Gebrodersy 3 Chr. Rob., 336, 339 ; Lord v. The Commissioners 
of Sidney, 12 Moo. P. C, 473; Berridge v. Ward, 30 L. J. C. P., 
218 ; R.Y. Strand District Board, 33 L. J. M. C, 33; Handhj v. 
Anthony, 5 Wheat, 374 ; Howard v. Ingersoll, 13 How., 381. 

Private ships, whether national or foreign, are subject to the law of 
the country in whose parts they are for the time being — Wheat. Int. L. 
by Lawrence, 2nd ed., 198 ; 1 Kent Com,, 1587i (8th ed.). Conse- 
auently the Magistrates of the district to which the part belongs have 
the same jurisdiction over the persons on board and their acts committed 
there, as if the ship was a part of their district. The French law recog- 
nizes an exemption from local jurisdiction in favor of foreign private 
vessels in respect of matters of mere discipline, and even of crimes com- 
mitted by one person belonging to the ship on another belonging to it, 
so long as the public peace is not disturbed by the act — Ortol. Dipl. 
de la Mer., 1, 271, 300 ; but this distinction is not recognized by our 
own law, although for some civil purposes the foreign vessel is regarded 
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as forming part of the territory of the nation to which she belongs — 
See ex. gr. Lloyd v. Guibert^ 35 L. J. Q. B., 74; and per Cur. in De la 
Rosa V. Frieto, 33 L. J. C. P,, 262. The public ships of foreign nations, 
however, are, on grounds of general comity, exempt from the jurisdiction 
of the local law and authorities — Prins Frederick^ 2 Dods, 451 ; 
Schooner Exchange v. McFadden^ 7 Cranch, 116 [see 1 Kent Com., 
1 56n, and Wheat. Int. Law by Lawrence, 6th ed., 153] — except as 
to their prizes or captured goods landed in the port, when they become 
liable to the local Courts for the purpose of enquiry, and, if need be, 
of restitution — Saritissima Trinidad, 7 Wheat., 283. They are consi- 
dered as part of the territory of the State to which they belong ; so 
much so, indeed, that a criminal flying to such a ship from the pursuit 
of the law of the country in whose port the ship is cannot lawfully 
be pursued or arrested on board by the local police; and if the fugi- 
tive were not delivered up, the only remedy would be an appeal to the 
Government of the State to which the vessel belonged. Ortol. Dipl. 
delaMer., 1,300. 

It will be found, however, that in many cases the jurisdiction de- 
pends not on the place where the offence was committed, but on that 
m which the ofi*enaer was apprehended, or to which he was brought; as, 
for instance, in cases of piracy, and other crimes committed at sea — see 
Inf., c. 4, s. 7 ; and see also Archb. Cr. PL, c. I, s. 3. 

(c.) As a general rule, prosecutions for crimes are not limited to 
any time. But there are exceptions to this rule. Some are men- 
tioned in Archb. Cr. Pl.,c. l,s. 6 ; and in most cases, subject to the 
summary jurisdiction of Magistrates, a certain time is limited for the 
prosecution of offences. In England, for instance, the prosecution in 
all such cases, when not otherwise specially provided for, must be begun 
within six months from the time when the matters arose Til and 12 
Vict., c. 43, s. 11); that is, from the time when the liability of the 
defendant for the act or default was first complete — Reeves v. Yeates^ 
31 L. J. M. C, 241. The time for commencing summary prosecutions 
under the Merchant Shipping Act of 1854 is limited to six months 
from the commission of the offence, unless either the offender or 
the person against whom the offence was committed was out of 
the kingdom during the currency of that period, in which case 
proceedings may be taken within two months after his return — s. 525 ; 
and Austin v. Olsen, L. R. 3 Q. B., 208. In India, offences not 
of a criminal nature against the Police Act, or against the Conser- 
vancy Act of 1856, must be commenced within three months of the 
commission of the offence — Police Act, 1856, s. 95 [Act IV of 1866 
(Bengal), s. 83; Act VIII of 1867 (Madras), s. 60]; Conservancy 
Act, 1856, s. 139 [Act VI of 1863 (Bengal), s. 235; Act IX of 1867 
(Madras), s. 250; Act II of 1865 (Bombay), s. 250]. 

In some cases it has been provided that the adjudication must 
take place within a certain time from the act done, and when this 
is the case, the jurisdiction is gone as soon as the time has elapsed— 
R. V. Tolleg, 3 East, 467 ; R. v. Bellamy, 1 B, & C, 500. Per- 
haps, however, if the hearing or trial were begun within the time 
limited, the conviction after that time would be valid, if the adjourn- 
ment was made merely for the convenience of the Magistrate, or to 
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give him time for considering his decision ; his judgment, in such a 
case, would refer back to the day of the hearing — see R. v. Main- 
waring y 27 L. J. M. C, 278 ; E. B. & E., ^74:, p^r Erie, J. 

At all events the order or conviction dates not later than the day 
on which it was made, and not on the day it was drawn up and 
signed — Exp» Johnson, 32 L. J. M. C, 193. Where a Statute 
provided that the party aggrieved might apply for a summons withia 
twelve months, and that the Magistrate should thereupon issue it, it was 
held that the prosecution was in time, if the application was within 
the twelve months, though the summons was not issued until later 
and on a renewed application — Potts v. Cumbridge, 27 L. J. M. C, 
62 ; 8 E. & B., 847 ; but perhaps the law was strained a little there — 
per Crompton, J., in R. v. Pichford, 30 L. J. M. C, 133. 

In computing time, the word " month" is understood to mean a 
lunar month — R. v. Peckhaniy Carth., 406 ; R. v. Bellamy^ 1 B. 
& C, 500 ; — except in commercial matters, in Acts of Parliament 
passed since November 1850 (13 and 14 Vict., c. 21, s. 4), or 
when a different meaning is expressed in the particular Act, or 
is obviously intended — Simpson v. Margetson, II Q. B., 23; 
R. v. Chawton, 1 Q. B., 247 ; Lacon v. Booper, 6 T. R., 224. 
A " year," however, has its popular meaning — R, v^ Peckham, 
Carth., 406 ; and when aliquot parts of a year are spoken of, the 
months of which they consist are calendar months. Thus, if an 
Act of the Legislative Council, or a conviction, spoke of six 
months, it would mean six lunar months or 24 weeks ; but if it spoke 
of half a year, it would mean six calendar months, or 26 weeks [but in 
all Acts passed by the Governor-General in Council after Act I of 1868 
came into operation, the words " year" and " month" shall (s. 2, cl. 4) 
respectively mean a year and month reckoned according to the British 
calendar — see also Code of Cr. Pro., s. 20; Indian Penal Code, s. 49 J. 

It will sometimes be found that an Act does not authorize a prosecu- 
tion until a certain time after the commission of the offence or ftntil 
notice given, or until some other condition has been performed. Pro- 
secutions begun without respect to these provisions would necessarily 
fail. 

(rf.) Another matter to be determined is whether the Magis- 
trate has jurisdiction over the person in respect of whom he is 
called upon to do an act, or make an order or conviction. With 
the exceptions mentioned in the Criminal Procedure Code, and 
in a later portion of this book (see Chap. IV, Sec. 7,) persons are 
not liable to the authority of a Magistrate unless they are within 
the territorial limits of his jurisdiction [so also European British 
subjects are not generally liable to the authority of a Magistrate 
in India who is not a Justice of the Peace — Code of Cr. Pro., 
ss. 39 & 42]. Further, sovereigns and diplomatic (not consular)- 
agents, with their families and retinues, and the land and sea forces 
of a nation, are not subject to the law of a foreign country when 
visiting, passing through, or stationed in it — Wheat. Int. li., pt. 2, 
c. 2, s. 9; Foelix Dr. Int., s. 209, &c. [but see Code of Cr. Pro., s. 24, 
which seems to limit this proposition]. In some cases only subjects 
and not strangers are liable to conviction ; as, for instance, in the case 
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of persons found on board a vessel liable to forfeiture for hovering 
[within the limits of a port in Great Britain] — see 16 & 17 Vict,, c. 107, 
8. 235 ; Exp, Hawkins, 2 B. & C, 31. In otners, only cei*tain classes of 
persons are liable, as hawkers or tavern-keepers — 3&4 Ann., c. 4; 
B. V. Little, 1 Burr., 609; R. v. Chipp, 2 Stra., 711; Police Act, 
1856, s. 50 [Act IV of 1866 (Bengal), s. 35; Act VIII of 1867 
(Madras), s. 27]. 

A seaman who deserts from his ship in a British port is not 
liable to be captured and sent on board, unless the vessel be- 
longs to a nation with which a treaty for the mutual surrender 
of such culprits has been entered into by Great Britain. [But 
any Police Magistrate (under the Police Act, 1856), upon applica- 
tion being made to him by the Consul of any Foreign Power to 
which the Foreign Deserters' Act, 1852, has, by anj* order of Her 
Majesty in Council, been, or shall hereafter be, declared to be appli- 
cable ; and upon complaint on oath of the desertion of any seaman, 
not being a slave, from any ship of such Foreign Power, may, until 
a revocation of such order in Council shall have been publicly noti- 
fied, issue his warrant for the apprehension of any such deserter, and 
upon due proof of such desertion, may order him to be conveyed on 
board the .vessel to which he belongs, or, at the instance of the Con- 
sul, to be detained in custody till the vessel is ready to sail, on 
deposit first being made of such sum as the Magistrate shall deem 
necessary for the subsistence of such deserter during such detention ; 

Erovided that the detention of such deserter shall not be continued 
eyond twelve weeks — Police Act, 1856, s. 117 [see also Act IV of 
1866 (Bengal), s. 103, and Act VIII of 1867 (Madras), s. 80]. 

In some cases, not the offender but the person in respect of whom 
the offence was committed, must answer some peculiar description, ex. 
gr.y an inhabitant, a stranger, or a traveller— see R, v. Dove, 3 B. & 
A., 596 ; Tai/Ior v. Humphries, 34 L. J. M. C, 1. 

(tf.) In general it is competent to any person to take pro- 
ceedings personally or by his agent for any breach of the law 
before the Magistrates. But in some cases the law confines 
this right to particular persons. For instance, proceedings for 
breaches of any of the provisions of the Conservancy Act of 1856 
can be instituted only by order of the Municipal Commissioners — 
8. 137. [Act VI of 1863 (Bengal), s. 233. But private persons may 
institute prosecutions under this Act for nuisances — ib., s. 224 ; see 
also Act IX of 1867 (Madras), ss. 248 & 239; Act XI of 1865 
(Bombay), 8.237.] See other instances in the Criminal Procedure 
Code, c. 11. When the act complained of is an injury to private 

Property, and the penalty goes as compensation to the owner, 
e alone is entitled to prosecute the offender — R. v. Corden, 4 Burr., 
2279 ; R. v. Daman, 2 B. & A., 378 ; R. v. Davis, 5 B. & Ad., 551. 
If, from a mistake of the law or otherwise, the Magistrate refuses 
to do any ministerial act in his office which by law he is bound to 
do, he may be ordered to do it [if he be a Justice of the Peace in 
the presidency towns] by a mandamus issued by the High Court, 
which has the powers which the Court of Queen's Bench has at home — 
Archb. Cr. Pr., 204, 226. [The v^nt o( mandamus will only issue from 
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the High Court to the Police Magistrates in the presidency towns. In / ^, /' ^ 
the case of a Magistrate out of those limits^ no such writ will issue — / ,0^ 
B. V. Warren Hastings^ Morton, 206 ; the proper proceeding would 
appear to be an order under s. 404 of the Code of Criminal Procedure, ''' 
except in the case of a Justice of the Peace out of the presidency 
towns— -R. V. Brae, 3 Suth. W. R., Crim., 64. It is doubtful 
whether in this last case there is any remedy either by mandamus 
or other similar process, but perhaps an order might be made - 
under 24 & 25 Vict, c. 104, s. 15.] He is also liable to an action 
for damages at the suit of the person aggrieved by his neglect 
or refusal to perform such an act; for when the law casts a 
duty on a person which he fails to perform, he is answerable in 
damages to those whom his refusal or neglect injures — Ferguson 
▼. Earl ofKinnouly 9 CI. & F., 251. If he acts where he has no juris- 
diction to act, as where title is suggested, a prohibition might perhaps 
issue to prevent him from proceeding further — per Holt, C. J., 
2 Lord Raym., 901 ; but this is very doubtful, and the remedy is 
not resorted to in practice : the usual course is to proceed by appeal 
or [in the case of a Justice of the Peace] by certiorari — see Inf., 
c 2, s. 7. If he acts in his office with a dishonest, oppressive, 
or corrupt motive, luider which description fear and favor may 
generally be included — per Lord Tenderden in R. v. Borron, 3 B. & 
A,, 432, 4 — he is guilty of a misdemeanour, and he may be proceeded 
against, either by indictment or by criminal information — see ex. gr. 
B. V. Hann., 3 Burr., 1716 ; and Bum's J. Tit. Justice of the Peace, 
8. 6. 3. He is also liable to an action for any such misconduct. 

No action lies against a Magistrate for any judicial act done 
within his jurisdiction — Floyd v. Barker, 12 Rep., 24 ; Gwinne v. 
Poole, Lutw., 935, 1560; Mills v. Collett, 6 Bing., 85 ; Dicas v. Lord 
Brougham, 6 C. & P., 249; Calder v. Halket, 2 Moo. I, A., 293 ; Garnett 
V. Ferrand, 6 B. & C, 61 1 ; Kemp v. Neville, 10 C. B. N. S., 523,— at all 
events when not done maliciously and widiout reasonable or probable 
cause. Whether any would lie for such an act even when done malicious- 
ly and without reasonable or probable cause, is doubtful. The affirma- 
tive seems to have been assumed in Ackerly v. Parkinson, 3 M. & S., 
425; Linford v. Fitzroy, 13 Q. B., 240; Kirby v. Simpson, 10 Ex., 358 ; 
and Kendillow v. Maltby, 2 M. & Rob., 438 ; but the negative was held 
in the case of Scott v. Stansjield, L. R. 3 Ex., 220, where words, admit- 
ted to have been spoken falsely, maliciously, and without reason- 
able, probable, or justifiable cause, by a County Court Judge, 
in the course of the trial of a cause within his jurisdiction, were 
held not actionable. Perhaps the liability depends on whether the 
act complained of was really or only colorably judicial. K he 
has jurisdiction, and a case is presented calling for his decision, 
no matter how great the error of judgment which he commits, no 
matter how gross his malice, he is protected from an action — Sedg. on 
Stat* and Const. Law, 102 ; while, if under mere color of his office, 
he were maliciously and without reasonable and probable cause to 
convict a person of an ofience within his jurisdiction in all respects, 
but without information, or any evidence, in sheer abuse of his 
authority, he would be liable — see Windham v. Clere, Cro. Elia., 

c 
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130; Morgan v. Hughes, 2 T. E., 225; Oelen v. Hall, 2 H. & 
N., 379. 

For judicial acts done out of his jurisdictioD^ a Magistrate in Eng- 
land is liable, although he acted honestly and hon&fide, unless the 
defect in his jurisdiction was owing to a fact which he did not know, 
and had not anj means of knowing, of which he ought to have availed 
himself. Thus, in Colder y. Halhet, 2 Moo. I. A., 293, the defendant, 
who was a Magistrate in Bengal (where the law was then the same 
as in England), with jurisdiction over Asiatics, but not over Euro- 
peans, would have been liable to an action for arresting the plaintiff, 
if he had known that he was an European ; but he was held not liable 
as he had no knowledge or means of knowing that the plaintiff was an 
European. On the other hand, in Houlden v. Smith, 14 Q. B.,840, — 
a Judge of a Counter Court was held liable to be sued for an act which 
he had no jurisdiction to do, not being misinformed as to the facts on 
which his jurisdiction depended. See further on this subject, Kemp v. 
Neville, 10 C. B. N. S., 523 ; and 31 L. J. C. P., 158, and the casea 
collected there ; and Pease v. Chaytor, 32 L. J. M. C, 121. 

In India, the protection of a judicial officer extends to ^'acta 
done, or ordered to be done by hun, in the discharge of his judi-» 
cial duty, whether or not withm the limits of his jurisdiction, pro^ 
vided that he, at the time, in good faith, believed himself to have 
jurisdiction to do or order the act complained of" — Act XVIII of 
1850. In determining the question of good faith, however, its 
grounds are to be considered; and gross ignorance or iiegligence 
would hardly be deemed compatible with it — see Kine v. Evershed^ 
10 Q. B,, 143. [The Act of 1850 has received a judicial inter- 

?retation in the case of Lang v. Gubbins, cited in a note to Jn re 
^oy, I Taylor & Bell, 228 ; and the words ** good faith" were 
held to mean ^^ that belief which, though erroneous, is excusable in 
the particular instance; or, in other words, that which stood on some 
reasonable grotmd." Merebonajides is not sufficient, for a man may be 
yery foolish in believing himseli justified] ; Cann v. Clipperton, 10 A. 
&E.,582. 

All Courts possess the power of enjoining sil^ice, and of punish-* 
ing by fine and imprisonment contempts committed in their face, such 
as rude and contumelious behaviour by wilful disturbance, or using 
opprobrious language to the Judge; and the offender may be immediate* 
ly ordered into custody, but his subsequent commitment to jail must 
be by warrant in writing — Mayhew v. Locke, 7 Taunt, 63 [Code 
of Cr. Pro., s. 222]. Without such a power a Judge would be imable 
to hold his Court, and it is, therefore, a necessary incident of every 
tribunal, high or low — see Bac. Ab. Courts E. Justices of Peace £« 
Courts of Record have the further power which those not of Record 
have not, viz,, of punishing contempts committed out of Court, such 
as disobedience of their writs or orders, or the ill-treatment of their 
officers, or the misconduct or negligence of those officers in the 
course of their duties. 

Another incident of every tribunal is the power of protecting from 
arrest not only the suitors but the witnesses, whether attending volun- 
tarily or in obedience to a summons, from an arrest or civil proces8(» 
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JEundo, morando et redeundo et manendo. — Montague y. Harrison^ 
27 L. J. C. P. 9 24. But this does not extend to a voluntary complainant 
or informer attending before a Magistrate to obtain a summons in a case 
in which he is not bound by any legal duty to prosecute — tft., and Exp. 
Cobbetty 26 L. J. Q. B., 293 ; 7 E. & B., 955 ; and it seems that the 
privilege does not extend to the bar or other legal agents attending 
before Magistrates for the purpose of obtaining practice, even if they 
have been actually engaged professionally in a case before them — 
Newton v. Constable, 2 (J B., 157; Jones v. Marshall, 26 L.J. C. P., 
229, — though they would be privileged in the superior Courts [or 
on Circuit — Meekins v. Smith, 1 fl. BL, 636. JBut the privilege 
from arrest is the privilege of the Court, and not of the person attend- 
ing the Court ; thus, it is a contempt on the part of A. B. to arrest C. 
no his way to Court, but where C. is himself m contempt of Court, and 
the Court arrests him for it, he is not privileged ; it is m the discretion 
of the Court to allow the privilege, and consequently no action of tres- 
pass for false imprisonment will lie where the arrest would have been 
legal but for the privilege, and where the writ is good, for a trespass 
must be certain at the time it is committed, whereas here it depends 
upon the discretion of the Court to allow the discharge — Cameron v. 
Lightfoot, 2 W. BL, 1190 ; Magnay v. Burt, 5 Q. B., 381]. 



Digitized by 



Google 



20 DUTIES OF A If AGISTRATE 



CHAPTER n. 

THE SUMMAET JURISDICTION. 

Section 1. — The Information or Complaint 

Except in the few cases in which a Magistrate has power to make an 
order, or to convict on view, as, for instance, in England, for stopping a 
high-way, or for profane swearing, or where some other special form 
of procedure is prescribed Fas, for example, where, under the Code 
of Criminal Procedure, a Magistrate of a district or in charge of 
a division of a district is empowered (s. 68) to take cognizance 
of any offence which may come to his knowledge, except offences 
under Chapters 19, 20, and 21 of the Indian Penal Code, which relate 
to criminal breaches of contract by servants, offences relating to 
marriage and to defamation, — where, under s. 168, he may take cogni- 
zance of a contempt committed before him ; under s. 62, of an obstruc- 
tion ; under ss. 63 and 308, of a nuisance], the first step in proceedings 
under the summary jurisdiction of the Magistrate is the mformation 
or complaint. The former term applies [in England] to criminal, 
the latter to civil cases [in this country the word complaint is 
generally used]. This is the fotmdation of his jurisdiction over the 
case; and he cannot proceed without it, except, indeed, in cases where 
he may have authority to act onhis own view. It need notbe on oath, nor 
even in writing, unless the Act under which it is made requires it — 
per Parke, B., in^. v. Millardy 22 L. J. M. C, 108; Basten v. Carewj 
3 B. & C, 649 ; and Wilson v. Weller, 1 B. & B., 67 ; R. v. Bedinghamj 
6 Q. B., 653; Twiner v. Post-master General, 34 L. J. M. C, 10; 
R. V. Show, 34 L. J. M. C, 169 [in which case Erie, C. J., said—*' In 
my opinion, if a party is before a Magistrate, and he is then charged 
with the commission of an offence within the jurisdiction of mat 
Magistrate, the latter has jurisdiction to proceed with that charge 
vrithout any information or summons having been previously issued, 
imless the Statute creating the offence imposes the necessity of taking 
some such step. I take that to be the general law." • • " My view 
of the law is tnat a written information is not necessary for the issuing 
of the summons.''] But it is usual, and always desirable, to reduce 
it to writing. [Under the Code of Criminal Procedure, s. 43, the 
complainant must be examined on oath or affirmation, while by s. 66, 
if the complaint is not in vmting, the Magistrate is to reduce 
it into writing and sign it, and require the complainant to do so. 
And a complaint made to a Police Magistrate in the presidency 
towns ought, it appears, to be on oath, when a warrant is asked for in 
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the fii-st instance— Acts XIII of 1856, s. 97 ; IV of 1866 (Bengal), 
8. 85; VIII of 1867 (Madras), s. 61. At any rate so much of it 
should be deposed to on oath as is necessary to authorize the issuing 
of a warrant in the first instance.] 

It has even been held that where the information or complaint is in 
writing, it might be varied orally, or rather an oral one might be 
substituted for it at the hearing. The written information being for 
entering land at night, for the purpose of taking game, without say- 
ing that the purpose was to take game there, but the accused having 
been in fact tried for this latter offence, the conviction for the latter 
was held good — H. v. Western, L. R. 1 C. C, 122. 

[In a proceeding under the Code of Criminal Procedure such a con- 
viction would be clearly good, for in cases which are triable by a 
Magistrate in the mofussil, where a charge is necessary, — that is to 
say, in cases in which a warrant on complaint may issue, — the charge 
is drawn up after all the evidence for the prosecution is taken, s. 250, 
and may be amended at any stage of the trial — ^s. 244.] 

The information or complaint should state the time when, the place 
where, and [when made before a Police Magistrate] the name and 
style of the Magistrate before whom it is made, and the charge. The 
first three requisites should give no difiScuIty. The information, at 
all events, if on oath, should show on its face that it was laid within 
the local jurisdiction of the Magistrate, who should, therefore, be 
described as being a Magistrate in as well as for the district in which 
the information is laid — R. v. Stockton, 7 Q. B., 520. 

The statement of the charge should set forth all the essential 
elements which constitute the offence, with the names, and where the 
Act requires it, the residences of the informant or complainant, and 
of the accused, and the time and place of the offence, leaving nothing 
to be inferred, presumed, or understood ; so that on the one hand it 
ma^ appear clearly, and without ambiguity, that the Magistrate has 
jurisdiction over the case ; and on the other, that the defendant may 
know exactly what is llie offence laid to his charge, and may be 
prepared to meet it accordingly — A v. Homey 2 Cowp., 672; A v. 
Rowedy 3 Q. B., 180. [In cases under the Criminial Procedure 
Code dealt with by a Mofussil Magistrate, the complainant and his 
witnesses are first examined, and then the accused person. The charge 
is then drawn up by the Magistrate and read to the accused, who is then 
asked to plead, and to proceed with his defence — Cr. Pro. Code, ss. 250, 
251.] It the name of the accuser or accused — that is, either his real 
name, or the name which he has given, or which he has assumed, or 
which he acknowledges when called by it — is not properly stated, the 
defect would, in criminal cases [triable by the Police Magistrate in 
the presidency town], be fatal — see Inf., c. 5, s. 13. A conviction 
against several partners by the name of their firm would be bad as to 
all of them — R, v. Harrison and Co., 8 T. R., 508. If the name 
of the accused was unknown, and he refused to give it, he might be 
described as a person who refused to give his name, and who is 
unknown to the Magistrate ; and he might be identified by some other 
means; for instance, as a person brought before him bv another person 
duly named, or by his personal appearance, his stature, hair. 
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complexion— 1 Hale, 177 ; 2 ib.y 114 ; iJ. v. , R. & R.,489. The 

same course may be pursued, it would seem, if the name of the person 
aggrieved or injured were imknown. K the accused were charged bv 
the name by which he is usually known, he could not object that his 
real name was different — 2 Hawk, o. 23, s. 103. The day, or several 
days, or period between two days, when the offence was committed, 
should be stated; though, in general, it is not necessary to prove it 
exactly as stated — R. v. Simpson^ 10 Mod., 248 ; R. v. Pullen^ 1 Salk., 
369; 14 East, 272 ; Onley v Gee.j 30 L. J. M. C, 222. But in some 
cases it is necessary to be more precise, as, for instance, in cases 
falling within the first four clauses of the 46th Section of the Police 
Act, 1856 [see also Acts VI of 1866 (Bengal), s. 22 ; and VIII of 
1867 (Madras), s. 23], where it would be necessary to allege that 
the defendant was found after sunset and before sunrise. Wlien 
the prosecution is limited within a certain time, it is necessary to 
allege that the offence was committed within that period, in order 
to show that the Magistrate had jurisdiction over the case. For 
this reason, also, it must be alleged that the place of its commission 
was within the Magistrate's district — i?. v. Highmore^ 2 Lord Raym., 
1220; R. V. Hazelly 13 East, 139 ; or that the offender is otherwise 
amenable to the jurisdiction of the Magistrate, as, for instance, by 
reason of his residing within its territorial limits — see ex. gr. R. v, 
Tohcy 8 A. & E., 227 ; or having been found or brought within his 
district, when that fact gives jurisdiction — see ex. gr. Kite and 
Lane^s case^ 1 B. & C, 101. If the jurisdiction depends on 
the defendant filling a certain o£6ice or character, this must also 
be stated, as, for instance, that he is a member of a friendly 
society, where the jurisdiction depends on that fact — Day v. JTtna, 5 
A. and E., 359 ; so where an Act requires a father to maintain his child 
when the latter is poor or impotent, it would be necessary to state, in 
a complaint to enforce this maintenance, that the child was poor or 
impotent — R. v. Pennoyety 1 Both. Poor L. pi., 433. [So under the 
Police Act in the presidency towns it would be necessarv to state 
that the person charged has sufficient means, and that the child is 
unable to maintain itself— Acts XIII of 1856, s. 43 ; IV. of 1866 
(Bengal), s. 30; VIII of 1867 (Madras), s. 21.] In R. v. Edwards, 
I East, 278, the statement that the defendant fished in a part 
of a stream which runs between A. and B., both in the Magis- 
trate's county, was insufficient, as the place where the offence was 
committed might, nevertheless, be in a different county. Where the 
description of the place is an essential element in the offence, it must 
be stated correctly. Thus, where a Statute made it penal to kill deer 
in any enclosed place, it would not be sufficient to state that the 
deer was killed in a certain place — R. v. Moore, 2 Lord Baym., 
791. Similar precision would be required in cases under 
ss. 40, 47, 82, 83, 84, and some under ss. 46 and 81 of the Police Act, 
1856 [see also ss. 29, 33, 78, 79, &c., of Act IV of 1S66 (Bengal), 
and ss. 20, 24, 51, 52, 53, &c., of Act VIII of 1867 (Ma Iras)] ; and 
see the Conservancy Acts [XIV of 1856 and VI of 1863 (Bengal), 
IX of 1867 (Madras), II of 1865 (Bombay Y],oawii«. Where the juris- 
diction is limited in respect of the value oi the property or damages — 
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Bee ex. gr. the Police Act of 1866, ss. 27, 28, 30 [and see Act IV 
of 1866 (Bengal), s. 26]; and the Merchant Shipping Act of 1862, 25 
and 26 Vict., c. 63, s. 49, — it should be stated that the value does 
not exceed that limit. 

With respect to the statement of the offence itself, when the 
Act declares that it is enough to state it in the words of the Act, 
no other statement is necessary — Exp. Perhaniy 29 L. J. M. C, 31. 
It is never necessary to follow them exactly, for synonymous words 
will suffice — R. V. Jefferiesy 4 T. R., 767. Thus a conviction of 
a toll-collector for suffering a person to pass through a turnpike 
gate, on payment of a smaller toll than the legal one, would be a 
good conviction under an Act which made it penal to demand or 
take leas than the legal toll ; for a toll-keeper wno suffers a travel- 
ler to pass on payment of a smaller toll than the legal one, 
does in fact ask for and receive that toll — Stamp v. Sweetland, 
8 Q. B., 13. But it is unwise to depart from them, when the 
words of the Act sufficiently describe the offence. It has been 
held, for instance, that when an Act made it penal to do some- 
thing knowinglv, a conviction of having done it fraudulently and 
unlawfully was bad— A v. Jukes, 8 T. B., 636; 2 Hawk., c. 25, s. 110; 
and per Bayley, J., in R. v. Ridgway, 5 B. & A., 527. So wilfully or 
voluntarily IB not eqaiYKlentto unlawfully — B. y. Reader, 4 C.& P., 245. 
Nor misapplying simply, to wilfully misapplying — Carpenter v. Mason, 
12 A. & JB., 629. If an Act punishes a servant for absenting himself 
without lawful excuse, a charge that he absented himself without 
assigning such an excuse would be bad, for a good excuse might exist 
without being assigned — Re Gedwood, 23 L. J. M. C, 35; 2 E. & 
B., 952. An information which stated merely facts from which an 
offence might be inferred, but not the offence itself, would be bad. Thus, 
in an old case, under an Act of Queen Anne, for selling bread under 
the assize, where the charge was not that the defendant had sold the 
bread, but that it had been brought in his shop, the conviction was held 
hvA'^R.Y. Bradley, 10 lAoA.., 155. In all cases, indeed, the best course 
is to follow the words of the Act where it is sufficient to do so ; and this 
is, in general, sufficient, where the Act defines the offence with time, 
place, and other particulars. But this is not always the case, and 
when it is not, but the language of the Act is general, the offence 
must be described with such particularity and precision — 3 Inst., 41. 

When an Act of Parliament prohibited promises, under any pre- 
tence whatever, to pay money on any event or contingency relative 
to the drawing of lottery tickets, an information which charged the 
defendant whith having, under a certain pretence, promised to pay a 
sum of money on the event or contingency relative to the drawmg of 
of ticket 27, was held bad for not stating to whom the promise was 
made, or what was the sum and other particulars — R. v. James, 
Cald., 458. 

Where an Act authorized Justices to order that beer should not 
be sold in public houses at such hours as they thought fit, and made 
an infringement of their order penal, an information which merely 
charged me accused with having sold beer at a time declared unlaw- 
ful by an order of the Justices would be insufficient for not stating 
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what was the time declared unlawful^ or the time when the beer was 
sold — Newman v. Hardwicky 8 A. & E., 124. So it has been held tihat 
a charge of profane cursing and swearing was bad^ for not stating what 
the curses and oaths were — R. v. Sparling^ 1 Stra., 497 ; JB. v. 
Popplewelly 2 Stra., 686 ; R. v. Chaveneyy 2 Lord Baym., 1368 ; 
Moult V. JenningSy 2 Cowp., 642, cited in Crepps v. Durden, ib., 
640 ; Comp. Mann v. Dover Sy 3 B. & A., 103. An information 
which charged the defendant with robbing an orchard or stealing 
or embezzling goods, not exceeding 50 rupees in value, in the 
general terms of the 27th and 28th Sections of the Police Act, 
1856, would be bad for not stating what the goods were, nor 
from whom stolen, nor where — JB. v. Chapman, Sayer, 203, cited by 
Denison, J., 1 East, 647, note ; R. v. Catherell, 2 Stra., 900. So a 
charge that the defendant was found playing at cards in the house of 

A. B. would be bad, for not averring that the house was a common 
gaming house — Police Act, 1856, s. 57 [Acts IV of 1866 (Bengal), 
s. 45 ; and VIII of 1867 (Madras), s. 32], It would be immaterial 
that the evidence supplied the omission, for the province of the 
evidence is only to support the charge, not to supply its defects — /?. v. 
Cordeny 4 Burr., 2279 ; R. v. Baines, 2 Salk., 680 ; per Ashurst, J.,in B, 
V. Wheatmany 1 Doug., 346. Nor would such defects be made good by 
averments that the act in question was done contrary to the Act of 
the Legislative Council, or unlawfully — R. v. JukeSy 8 T. E., 542; 
Fletcher v. Calthropy 6 Q. B., 880; see also R. v. Rowed, 3 Q. B., 180; 
or by incorporating in the adjudication of the facts, omitted in the infor- 
mation — R. V. Johnsony 1 Stra., 261 ; R. v. Damany2 B. & A., 378, — for 
the defendant can be convicted only of the charge in the information, 
and that must be sufficient to support the conviction — per Lord 
Mansfield, in R. v. Wheatmany 1 Doug., 346. The evidence, however, 
may be used to cure defects in the conviction — see Police Act, 1856, 

B. Ill [Acts IV of 1866 (Bengal), s. 98 ; and VIII of 1867 
(Madras), s. 74 ; and under the Code of Criminal Procedure, the charge, 
where it is necessary, is drawn up from the evidence, and may be 
amended— ss. 250 & 244]. 

Again, where the language of the Act, though particular, is 
elliptical or ambiguous, so uiat, read in one sense, it would include 
innocent acts, — that is, acts not intended by the Legislature to be 
comprised within it, — it cannot be followed ; but the information 
must be framed in such words as clearly show that the particular 
act charged falls within the Act of the Legislature in its true 
meaning. The facts must be so stated as to be unsusceptible 
of any construction consistent with the innocence of the accused — 
per Lord Mansfield, in R. v. Cordeny 4 Burr., 2279 ; per Patte- 
son, J., in Turner's case, 9 Q. B., 91. For instance, where it 
was made penal (22 Car. 2, c. 25) to ^^take" fish in private fisheries, a 
charge following those words, without adding that the act was done 
without the consent of the owner, was held bad ; for that addition 
was obviously essential to the definition of the word " taking," in the 
sense in which it was used by the Statute — R. v. Mallinsony 2 Burr., 
679 ; R. V. Corden, 4 Burr., 2279 ; see also JR. v. Daman, 2 B. & A., 
378 ; R. V. JSdwardSy 1 East, 278 ; Wickes v. Chutterbacky 2 Bing., 
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483; /?. V. Sadler y 2 Chit.^ 519. An Act of Parliament imposed a 
penalty on the master of a ship who continued in charge of his 
vessel after a duly licensed pilot had ** offered to take charge of it," 
and a conviction in those words was quashed, because the charge did 
not state that the offer had been made to the defendant, or to his 
knowledge, which was impliedly required by ihe Act — Peake v. 
Curringtouy 2 Brod. & B., 399 ; R. v. Chaney, 6 DowL, 281 ; Chaney v. 
Payne, 1 Q. B., 712. In Fletcher v. Calthrop, 6 Q. B., 880, which, 
however, was questioned by Hill, J., in Cureton v. R., 30 L. J. M. C, 
149 [and see also^jrp. Brown, 21 L. J. M. C, llS,per Coleridge, J.], 
an Act of Parliament made it an offence to enter unlawfully uponlandjs 
at night ^* for the purpose of taking and destroying game," and the 
plaintiff was convicted of having unlawfully entered certain lands 
for the purpose of taking and destroying game," but the conviction 
was held bad, as it did not state that the game to be taken on 
the land entered. It should have said, " for the purpose of taking 
and destroying game there," this being the true meaning of the Act — 
see also R. v. Hazell, 13 East, 139, 142 ; Johnson, v. Reid, 6 M. & 
W., 124. It would of course have been different if the intention of 
taking game elsewhere had equally constituted the offence — Exp. 
Brown, 21 L. J. M. C, 113 ; Exp. Jones, ib., 116.; S. C. C, 17 Q. 
B., 833 ; and 7 Ex., 586. See further. Turner's case, 9 Q. B., 80 ; 
R. V. King, 1 D. & L., 721. 

A charge stating the offence in the alternative, in* the words of the 
Act, is bad. For instance, a charge of sellinff beer or ale — R. v. North, 
6 D. & R., 143; of killing or attempting to kill fish in private rivers — 
R. V. Sadler, 2 Chit., 519; of importing or causing to be imported 
prohibited wares — R.y. Morley, 1 x . & J., 221; or of disobeying 
mdentures or articles as apprentice or servant — R. y.Evered, Cald., 26, 
— ^is wanting in that certainty and precision which the defendant is entitled 
to claim ; for he is told, not wnat is the offence for which he is to be 
prosecuted, but only that he is to be prosecuted for one of two which 
are stated. [The reason of this particularity is thus stated ; ^^ first, that 
the party accused shall be apprised of the charge against which he is 
to defend himself; secondly, that the Court might know what judg- 
ment was to be pronounced according to law ; and thirdly, that pos- 
terity might know what law is to be derived from the record " — 
1 Y. & J., 224.] If the alternative words were synonymous, this 
objection would probably not hold — State v. Ellis, 4 Mis., 474 
( Amer) ; nor would the objection prevail if the proceeding were 
civil, not criminal — J?, v. Middlehurst, Burr., 399. [In this case Lord 
Mansfield and Denison, J., disapproved of the rule that an indict- 
ment in the alternative is bad. Lord Mansfield : ^* But I do not see the 
reason of it ; the substance is exactly the same, the defendant must come 
prepared against both ; and it makes no difference to him in any 
respect ;" and Denison, J., to same effect. From this it seems that 
where the use of the disjunctive does not go to the gist of the offence, 
the charge would, even in England, be held good by modem lawyers] — 
see also Exp. Pardy, 1 L. M. & P., 16 & 118. A charge is not 
bad for stating more than is necessary ; thus if an Act made chasing 
a deer an offence, a charge averring that the defendant broke into 
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a park aud chased one^ would not be vitiated, because the breaking 
was no part of the offence — R, Y.Drake, 2 Sbaw^ 489; S. y. Huntley, 
29 L. J. M. C, 70. 

If the act or default imputed to the defendant is penal, only 
after the perfoimance of some other act, as a condition pre- 
cedent, it is necessary to state (and to prove at the heaiing) that 
the latter has been performed. For instance, if the de^ndant 
-were proceeded against, under section 92 of the Conservancy Act 
XIV of 1856 [see also Act IX of 1867 (Madras), b. 185], for using 
a slaughter-house, it would be necessary to state in the informa- 
tion that notice had been given to him to discontinue the use of 
it within a month ; for until the notice required by the Act has 
been given, and the time has elapsed, no offence has been committed — 
see Mayor of Salford v. Ackers , 16 M. & W., 85 ; Re Newport 
Bridge, 29 L. J. M. C, 52 ; 2 E. & E., 377. If an exception or 
exemption is incorporated in the clause creating the offence, it should 
be negatived in the information. Thus, where an Act (33 Hy. 8, c. 9) 
made it unlawful to play bowls out of one's own garden, a chaijge 
stating that the defendant had played at an unlawful game with 
bowls was held bad, for not alleging that the game was not played in 
the defendant's garden — R. v. Clark, Cowp., 35. So, where an Act 
punished British subjects found in any vessel hovering near the coast, 
without lawful excuse, it was held that a conviction (and the same 
rule would apply to a charge) of having been so found, without 
alleging that the vessel was hovering witnout lawful excuse, was 
bad — Exp. Hawkins, 2 B. & C, 31 ; see also R. v. Jukes, 8 T. 
B., 542 (a decision on 36 Geo. 3, c. 60, which contained a proviso 
that *^ no conviction for any offence in the Act shall be set aside 
for want of form, or through the mistake of any fact or circumstances 
or other matter, provided the material fact alleged were proved," 
for this in effect requires all material facts to be alleged); R. v. Jarvis, 
1 Burr., 148 ; 1 East, 643 ; Jones v. Axew, 1 Lord Baym., 119 ; Bum's 
J. Convt., 8. 7; 1 Wms. Saund., 262a; Gill v. Scrivens, 7 T. 
E., 27 ; Macmurdo v. Smith, ib., 518. The rule is ihe same where 
the section creating the offence incorporates the exception by re- 
ference to other parts of the same Act, or to other Acts — Thibault 
Y. Gibson, 12 M. & W., 88. Thus, when it was enacted that no 
person should buy hides, except such as were qualified by the Act to 
carry on the trade of a tanner, a charge that the defendant had 
bought hides, not being such a person as was by virtue of the Act 
qualified, was held bad. It should have negatived his having any 
of the qualifications required by another section of the Act — R. v. 
Pratten, 6 T. E.,559; see also Wells y. Iggulden,Z B. & C, 186; 
and Taylor v. Humphries, 34 L. J. M. C, 1. 

It used to be laid down as a rule that every exception and exemp- 
tion so incorporated as above mentioned must be, not negatived m 
one general denial, but by a special and particular denial of every 
one of them seriatim ; for a conviction averring a general negative 
would not show lliat each had been in fact disproved by the evidence, 
and a general denial of them by a witness would be a denial of 
matter of law rather than of fact. It would not show that each had 
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been present to his mind, and perjury could not be assigned on sucb 
a general statement — see per Eyre, J., in R. v. Marriott^ 1 Stra., 66. 
The conclusion which the Justices would draw from such testimony 
must be as general as the testimony itself; for the stream can go no 
higher than the spring he%d — per Lord Mansfield, in J?, v. Jarvisy 
1 Burr., 148. But as it is now not incumbent on the prosecutor in Eng- 
land to negative any exceptions or exemptions even when it is neces- 
sary to aver them in the charge, but it rests with the defendant to bring 
himself within one of them, it would seem that a general negative in the 
information should suffice — 11 & 12 Vict., c. 43, s. 14; Faley Conv., 
139. When the exception is not incorporated in the clause creating the 
offence, but is the subject of a distinct enactment, whether in the 
shape of a proviso in the latter part of the same section, or in another 
section, it is not necessary to negative it — Steel v. Smith, 1 B. & A., 
94 ; Spiers v. Parker, 1 T. R, 141 ; Simpson v. Read^, 12 M. & W., 
736; Thibaultv. Gibson, 12 M. & W., 88. The first section giving juris- 
diction generally, the matter which is subsequently added to limit 
it is left to be set up by the defendant in his defence. Mr. Baron 
Parke, indeed, appears to have considered that if the proviso occurred 
in the section creating the offence, though in a later part of it, it should 
be negatived as well as if it had been incorporated in the same clause ; 
but see Steel v. Smith, 1 B. & A., 94 ; and Cathcart v. Hardy, 2 M. & 
S., 534. The true distinction seems to be between an exception embo- 
died in a sentence and a proviso added in a following one, whether 
near to or far from the nrst ; and not between a proviso in the same 
section and one in another section — see per Lord Denman, in Charter v. 
Graeme, 13 Q. B., 226. In Van Boven'scase, 9 Q. B., 669, a Statute 
(8 & 9 Vict., c 87) declared, in one section, that a foreign vessel found 
within a league of the coast with certain articles on board should be 
forfeited ; a subsequent section excepted vessels really bound from one 
foreign port to another. The rule, therefore, seems to be this : all cir- 
cumstances of exemption and modification, whether applying to the 
offence or to the person, that are either originally introduced or incor- 
porated by reference with the enacting clause, must be negatived ; but 
such matters of excuse as are given by other clauses or provisoes (or by 
distinct sections, per Parke, B., in Thibault v. Gibson) need not be 
set out or negatived — Paley Conv., 118 (3rd ed.) 

[By the Code of Criminal Procedure, s. 235, it shall not be necessary 
to allege in the charge any circumstances for the purpose of showing 
that die case does not come, nor shall it be necessary to allege that the 
case does not come, within any of the general exceptions contained in 
Chapter 4 of the Indian Penal Code ; but every such charge shall be 
tmderstood to assume the absence of all such circumstances. By s. 236, 
it shall not be necessary at the trial, on the part of the prosecutor, 
to prove the absence of such circumstances in the first instance ; 
but the accused person shall be entitled to give evidence of the 
existence of any such circumstances, and evidence in disproof thereof 
may then be given on the jpart of the prosecutor ; but by s. 237, 
when the section referred to m the charge contains an exception, not 
being one of such general exceptions, the charge shall not be under- 
stood to assume the absence of circumstances constituting such 
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exception 80 contained in. the section, without a distinct denial of sudi 
circumstances — see also Act XVIII of 1862 (to improve the adminis^ 
tration of criminal justice in Her Majesty^s Supreme Courts of Judi^ 
cature), ss. 26 and 27.] 

Section 2. — The Summons and Warrant 

The information having been duly laid, the next step is to summon 
the defendant, or to issue a warrant for his apprehension — Police Act, 
1856, ss. 95, 97 [Act IV of 1866 (Bengal), ss. 83, 85 ; Act VIII of 
1867 (Madras), ss. 60, 61; Code of Cr. Pro. c. 4] ; in England, 
11 & 12 Vict., c. 43, ss. 1, 2. The latter is a harsh proceeding, and 
can be adopted onljr when good grounds for doing so are stated 
on oath to the Magistrate, — that is, good grounds for believing that 
the summons would probably be ineflficacious to secure the 
defendant's attendance — see R, v. Martyr^ 13 East, 55. If the 
proceeding be by summons, ihat instrument should state shortly 
the matter of the information, and require the defendant to ap- 

Sear at a certain time and place before the same or some other 
ustices to answer the charge or complaint, in order that he may 
come prepared to meet it. It should be signed by the Magistrate 
who issues it, and he should be described, not only as being a Magis- 
trate for the district, but as acting within it when he issued the 
summons. [See also Form A., s. 69, Code of Cr. Pro., which 
further requires that the Magistrate should seal the sununons.] For 
it is a general rule that all instruments issued by an authority 
not known to the Common Law, and which have to be executed by 
officers of the law, and require implicit submission from the person 
on whom they are to be served, should show, on the face of them, 
every requisite to give the authority jurisdiction. The summons 
muslAe delivered to the defendant in person — semble, R. v. Lightfoot^ 
25 L. J.M. C, 115 ; 6 E. & B.,822; or be left at his last or most 
usual place of abode, with some adult member of his family — Police 
Act, 1856, s. 96 [Act IV of 1866 (Bengal), s. 84; Code of Cr. 
Pro., s. 71); or (in proceedings under that Code) fixed on a 
conspicuous part of the house in which he ordinarily resides — i*., 
s. 72. ^* The personal service of a summons in a foreign country is not 
sufficient * * * unless under the special provisions of some Statute" — 
Coleridge,Erle,andCrompton, JJ., in JB. v. Liahtfoot (dissentiente Lord 
Campbell, C. J.] A convenient time should be allowed for appear- 
ing ; and though, in general, this is a question for the discretion of the 
Magistrate, which the superior Court will not review — £!xp. Hopwood, 
15 Q. B., 121; Exp. Williams, 2 L. M. & P., 580; Zohrab v. 
Smithy 5 D. & L., 635 ; Robinson v. Senaghawy ib,y 713) — a sum- 
mons to appear immediately or on the same day would perhaps 
be held bad — R. v. Johnson^ 1 Stra., 261 ; R. v. Mallinson, 2 Burr., 
681. It would be bad if it were dated earlier than the informa- 
tion — J?. V. Kenty 2 Lord Raym., 1546. So, if it were to appear 
on Tuesday, the 17th of April, when the 17th was a Friday — R. v. 
Dyery 1 Salk., 181. If tne service was made on another person 
by mistake for the defendant, the mistake (unless waived) would 
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be fatal to all the subsequent proceedings — Walley v. McConnell, 
13 Q. B., 90S; Kelly v. Lawrence, 33 L. J. Ex., 197 ; 3 H. & C., 1. 
If the information shows clearly an offence in all respects within the 
jurisdiction of the Magistrate, ne is bound to issue a summons or 
warrant. If he refused to do so, or to hear the case, he would be 
compellable by mandamus — R. v. Tody 1 Stra., 530; R. v. Benn, 6 T. R., 
198 ; Comp. Exp, Davy, 2 Dowl., N. S., 24 [in the case of a Police 
Magistrate in the presidency town ; or ordered to do so by the High 
Court, under s. 15 of 24 & 25 Vict., c. 104, in the case of a Magis- 
trate subject to the appellate jurisdiction of the High Court; and 
(perhaps) by the Sudder Court as a Court of Revision under the 
Code of Criminal Procedure, c. 29, in other cases.] 

The warrant can be issued only when the information is on oath, 
and it should state not only the matter of the information, but that 
such matter has been substantiated on oath — Caudle v. Seymour, 
1 Q. B., 889. As to its other contents, see "Inf., c. 4, s. 3 [and 
in the case of warrants under the Code of Criminal Procedure ; see 
also Form B. in the Appendix to that Code]. 

If the defendant appears to the summons, or even without sununons 
having been issued, and enters on the case on its merits, he waives 
all irregularities, for he is not to be allowed to take his chance of 
prevailing, and at the same time to reserve his objection to the preli- 
minary defect— 2Pay for V. Clemson, 11 CI. & F., 610, 642 ; 72. v. 
Johnson, 1 Stra., 261; R. v. Aiken, 3 Burr., 1785; R. v. Stone, 
1 East, 639 ; R. v. Clarke, 6 Q. B., 349 ; R. v. Berry, 28 L. J. M. 
C, 86 ; Turnery. The Post-master General, 34 L. J. M. C, 10; R. v. 
Shaw, ib.y 169. But where an Act requires that the proceeding 
shall be begun by information on oath, and this is not done, the error 
is not a mere irregularity ; it affects the jurisdiction, and is not cured 
by appearance — R. v. Scotton, 5 Q. B., 493 ; Brown v. The London 
^ N. W. R. Co., 32 L. J. Q. B., 318; Comp. R. v. Simmons, 
28 L. J. M C, 183. 

Until a regular and proper summons has been duly served, when the 
proceeding is by summons, the Magistrate can proceed no further, with- 
out the appearance of the defandant, for it is an elementary proposi- 
tion in law, that no man is to be injured by a decision in any judicial 
proceeding, without having had an opportunity of meeting the charges 
made against him. 

If there be a variance between the summons and the information 
or complaint, the Magistrate should adjourn the hearing to a future 
day, especially if the defendant may have been misled by the 
summons. 

The defendant may appear personally, or by agent, attorney, or 
counsel — R. v. Simpson, 1 Stra., 44 ; Bessel v. Wilson, 1 E. & B., 
489; 22 L. J. Q. B., 94. [By s. 182 of the Code of Criminal 
Procedure, the Magistrate may, if he see sufficient cause, dispense 
with the personal attendence of the accused person, and permit him 
to appear by an agent duly authorized on his behalf. But it shall be 
in the discretion of the Magistrate, at any stage of the proceedings, 
to direct the personal attendance of the accused person — see awo 
ss. 249 and 261.] 
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The books abound with cases in which the superior Courts have 
enforced the principle that a person is not to be prejudiced without 
an opportunity of a hearing; and a disregard of it by the Magistrate 
would not only make the conviction void — Stanbury v. BolL^ 2 Cowp., 
642, but would sometimes expose him to a criminal information — A 
V. Venables, 2 Lord £aym, 1405; id. nom, R, v. AllingtoHy 2 Stra., 
678 ; R. V. Hartooody 2 Stra., 1088. When Bagg was disfranchised 
for having told the Mayor of Plymouth that he had acted foolishly, and 
for having ^4n an inhuman and uncivil manner, scoffinely, contemp- 
tuously, and uncivilly" turned the hinder part of his body towards 
his worship, coupling the act with offensive words, the Court of 
Queen's Bench, quoting from Seneca, 

Qui cUiquid staiuerii, parte inaudUd alterd^ 
JEquum licet statuerit^ hand aquue fuerii^ 

held that, even in a case of such flagrancy, the culprit ought to have 
been warned of the proceedings against him, and that these were void, 
as he had not had an opportunity of answering what was objected 
against him — James Bagg^s case^ 11 Rep., 99; H. v. The University 
of Cambridge y commonly called Dr. Bentley's case^ 1 Stra., 557 ; R. v. 
Benriy 6 T. R., 198; Capel v. Child, 2 Cr. & J., 558; Hamond v. 
Bendy she, 13 Q. B., 869; Bonaker v. EvanSy 16 Q. B., 163; 
Buchanan v. Kinning, 2 L. M. & P., 526 ; R. v. The Archbishop of 
Canterbury y 28 L. J. Q, B,, 154; Painter v. The Liverpool Gas 
Company y 3 A. & E., 433; R. v. Smithy 5 Q. B., 614; R. v. Totness, 
7 Q. B., 690; ReBrook, 33 L. J. C. P., 247 ; Emerson v. The Judges 
of Newfoundland^ 8 Moo. P. C, 157 ; Thorburn v. Barnes^ L. R. 2 
C. P., 384 ; Exp. Story ^ 1 2 C. B., 767 ; In re Pollard, L. R. 2 P. C, 106. 

In Cooper v. The Wandsworth Board of Works, 32 L. J. C. 
P., 185, one of the most recent cases on this subject, an Act of 
of Parliament authorized the defendants to demolish buil^gs which 
should be begun without seven days' notice ; and the plaintiff having 
begun to build a house without giving the requisite notice, the defend- 
ants proceeded to demolish it, without first giving him an opportu- 
nity of being heard against their taking that step. An action was 
brought against them, and the demolition was held wrongful, for the 
reason that the defendant had been condemned unheard. See, how- 
ever, some limitation to this rule in such cases as the Hamersmith 
Rent Charge case, 4 Ex., 87; see also Arnold v. Dimsdale, 2 E. & B., 
580 ; 22 L. J. M. C, 161. In the latter case, the Justices proceeded 
ex-'parte, the defendant not appearing, and adjudged him to pay a fine 
immediately ; and on the same day, without summons or notice \o him or 
demand, ordered him to be committed ; and this order was held good, 
for inasmuch as the Statute gave the Justices a discretion to make the 
fine payable either immediately or at a future time, and enacted that 
if the fine was not paid when required the Justices might commit 
the offender, an intention was shown that in the former case no 
summons or notice should be issued or given. 

If, then, after due service of the summons, the defendant does 
not appear, and no sufficient excuse is shown for his non-appearance, 
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the Magistrate, if the case be not a criminal case, may either hear 
and determine it in his absence, or issue a warrant for his apprehen- 
sion, the matter of the information being first substantiated on oath 
to his satisfaction. If the case be a criminal one, the latter course 
alone caa^-be adopted— Police Act XIII of 1866, s. 95 [Act IV of 
1866 (Bengal), s, 83; Act VIII of 186? (Madras), s. 60; Code of 
Cr. Pro., 88. 73 and 260], unless indeed the case was criminal, and the 
Magistrate had no power to issue a warrant. In such case he would 
proceed to try it ex^parte like a civil case — R, v. Simpson, 10 Mod., 
341 ; 1 Stra., 44. 

The question under which class the case before the Magistrate falls 
is, primarily, simply one of construction. If the Act speaks of a 
complaint and of an order to be made thereupon, it is presumed that 
the Legislature intended to treat it as a civil case ; while if it spoke 
of an information and conviction, the presumption would be that the 
case was regarded as criminal — J?, v. Lloyd, 2 Stra., 996 ; Bum's J. 
Tit. Distress ( JB. v. Bissex). [The Code of Criminal Procedure uses 
the word complaint throughout when speaking of the formal accusa- 
tion before the Magistrate ; this difference in the phraseology will 
afford, therefore, no clue to the distinction between cases of a civil 
and of a criminal nature coming under that Code, but the prin- 
ciples on which the following cases turn will, nevertheless, serve as 
a'guide.^ " We are not," says Lord Campbell, " to be guided by 
any estunate we may form of the moral guilt of a person charged 
with the offence, but we are to see how it has been treated by the 
Legislature"— Ca«^// v. Ireson, 27 L. J. M. C, 167. In that 
case the Act of Parliament made shooting without a game-certificate 
subject to a fine of 5/., and if the fine was not paid, the offender was 
liable to imprisonment with or without hard labor, and the Court 
of Queen's Bench held that it was a criminal proceeding. And the 
same Court held it also to be a criminal oSence on the part of an 
ale-house keeper to permit bad characters to assemble in his house, con- 
trary to the tenor of his license, though the offence was subject to a 
fine only, and the offender was liable to imprisonment only in default 
of paying it, and of having sufficient goods for its satisfaction 
by distress — Parker v. Green, 31 L. J. M. C, 133; Reeve v. Wood, 
34 L. J. M. C, 15; see also Easton's case, 12 A. & E., 645-48. So a 
warrant of commitment for non-payment of a penalty imposed on the 
defendant for neglecting to pay a weekly sum for the support of the 
defendant's mother was held to be criminal process — Bancroft v. 
Mitchell, L. E. 2 Q. B., 549. It would be different if the pro- 
ceeding had for its object the enforcement of a civil right simply, 
as where a woman proceeds against the putative father of ner bastard 
child, to compel him to contribute to its support — R. v. Lightfoot, 
25 L. J. M. C, 115; 6 E. & B., 822; J?, v. Berrt/, 28 L. J. M!. C, 
86; 1 Bell C. C, 95; R. v. Damerell, L. R. 2 Q. B., 50. Dicta of a 
different character from that of Lord Campbell above cited are to 
be found in other cases, as of Martin, B., and Piatt, B., in The Attorney 
General v. Radloff, 10 Ex., 84; 23 L. J. Ex., 240; Legg v. Pardoe, 
30 L. J. M. C, 108; 9 C B. N. S., 289; and other cases quoted 
there. 
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If the defendant is in a prison, civil or criminal, the Police Magistrate 
may order the keeper of it to bring him to the police office for 
examination. 

Section 3. — Proceeding Ex-parte, or on Confession. 

If the Magistrate, on the non-appearance of the defendant in a civil 
case, proposes to proceed in his absence, it is necessary that proof 
should first be given that a good and valid summons has been duly 
served as required by the Act [see Police Act, 1856, s. 96 ; Act IV 
of 1866 (Bengal), s. 84; Code of Cr. Pro., ss. 71 and 72]. Care 
should be taken to have it clearly proved, not only that the paper 
delivered or affixed was a summons to appear in the case called on for 
hearing, but also that the person served was, beyond reasonable ques- 
tion, the same person as the person proceeded against. If it should 
turn out that the summons had not been served, the conviction would 
be htid—Exp. James^ 1 L. M. & P., 357; R. v. Totness, 7 Q. B., 690; 
Comp. Exp. Williams, 2 L. M. & P., 580 ; Exp. Hopwoody 15 Q. B., 
121. If the service had been regularly eficcted at the defendant's 
abode, but it did not come to his hands, and he had no notice of the 
proceedings, the superior Court might perhaps quash the conviction, 
if he swore that ne was not guilty of the offence — Exp. Davis, 
L. & M., 191; 22 L. J. M. C, 143 [or in a case coming withm 
the Code of Criminal Procedure, it would, as a Court of Revision, 
remand the case to the Magistrate for afresh trial]. 

If a certain time for appearance is allowed by law, a summons to 
appear within a shorter period would be bad, and a subsequent pro- 
ceeding ex'parte would be invalid — Mitchell y. Foster, 12 A. & E., 472. 

Upon the defendant's appearance, if he applies for a reasonable 
time for getting up his defence and sununoning his witnesses, it 
should be granted to him — Paley Con v., 99 (5th ed.), citing R. v, 
Aikin, 3 Burr., 1786 ; R. v. Stone, 1 East, 639 ; and R. v. Clarke, 
6 Q. B., 349, — due caution being exercised, however, when the time 
for convicting is limited, not to a^oum to a day beyond the limit — see 
ex, gr. R. v. Tollexj, 3 East, 467 [in which case a conviction made 
after such an adjournment was quashed]. 

The Magistrate has in this, as in other cases, the power to adjourn 
the hearing, and either to suffer the defendant to go at large in the 
meanwhile, or to secure his attendance on the day of the adjourned 
hearing by bail or commitment — Police Act XIII of 1856, s. 101 
[Acts IV of 1866 (Bengal), s. 90 ; and VIII of 1867 (Madras), s. 66 ; 
Code of Cr. Pro., ss. 224, 249]. On the hearing, he should be 
called upon, in the first instance, to plead, — that is to say, to state 
the nature of his answer to the charge — R. v. Hall, 1 T. R., 
320) [that is to say, if the charge is preferred before a Police Magis- 
trate. Under the Code of Criminal Procedure, the evidence for the 
Erosecution is heard before the accused is asked to plead (s. 251.)] If 
e confesses it before the Magistrate, no further enquiry is necessary, 
and the Magistrate pronounces his decision and imposes the penalty. 
If the Act empowers the Magistrate to convict on the oath of wit- 
nesses, he may also convict on the defendant's confession, without 
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calling any witness — R. v. Gaffe, 1 Stra., 546 ; for a confession 
supplies all the requisite evidence, and cures every defect in it, and in 
the manner of taking it — Mann v. Davers, 3 B. & A., 103 ; R. v. 
Hall, 1 T. B., 320 ; but a confession cannot cure a radical defect 
in the information. It is an admission only that the facts as set forth 
in the charge are true, but not that they constitute an offence at law — 

B. V. Little, 1 Burr., 610; R. v. Newton, 2 Mood, C. C, 59. [And 
this will equally apply to a conviction under the Crirainal Procedure 
Code, If the accused is sentenced on a charge which does not contain 
an allegation that he committed an offence known to the law, it will 
be bad, and cannot be amended under Section 244, the trial being 
concluded. The Sudder Court would then have power, acting as a 
Court of Revision imder Chapter 29, to call up the case, and either 
to discharge the prisoner or to order the Magistrate to try the 
case again.] When, for instance, the defendant confessed to having 
killed fish in a private brook, " not having a just right to do so," the 
conviction was quashed, notwithstanding the latter words, which were 
said to be merely the words and opinion of the informer, or at all 
events not equivalent to the material allegation that the taking was 
** without the leave of the owner" — J?, v. Corden, 4 Burr., 2279 ; 
-B. V. Clarke, Cowp., 35 ; see Sup., p. 25. 

The defendant is entitled, in every case tried under the summary 
jurisdiction of the Magistrate, to make his defence and examine 
his witnesses by his counsel or law agent — Acts XXII of 1839 and 
XXXVIII of 1850; in England, 6 and 7 W. 4, c. 114; see R. v. 
JJ. of Stc^ordshire, 1 Chit, 217 ; Bessell v. fVilson, 22 L. J. M. 

C, 94 ; 1 E. & B., 489. 

If the plaintiff or prosecutor does not appear,. the Magistrate may 
either dismiss the case or postpone it. The plaintiff or prosecutor, in 
criminal cases, is not entitled to withdraw the charge, either expressly 
or by staying away from the hearing. The defendant is entitled, 
if no evidence is offered against him, to a dismissal of the informa- 
tion — Tunnieliffe v. Tedd, 5 C. B., 553; Bradshaw v. Vauffhton, 
30 L. J. C. P., 93. If several persons are comprised in the charge, and 
some (^|y attend at the hearing, they may be tried without prejudice 
to the subsequent trial of those not in attendance; but if the 
offence be joint, and punishable by only one penalty — see ex, gr. R. v. 
Bleesdale, 4 T. E, 809 — the case may be heard against the defend- 
ants present, but the absent cannot be afterwards convicted. 

If the defendant thinks it desirable to secure the plaintiff's attend- 
ance, he should subpoena him. A compromise of a felony, or of 
any misdemeanour of a public nature, is contrary to law. But if 
the offence, though punishable under the criminal law, is of a private 
character, in the sense that an action for damages might be brouijht 
in respect of it by the injured party? it may be compromised. [This 
is the law in England, and it is likewise contrary to law in India — see 
Indian Penal Code, ss. 213, 214 — for the sake of gain, to compound, 
or offer to compound, any offence, except where the offence consists 
only of an act irrespective of the intention of the offender, and for 
which act the person injured may bring a civil action.] Thus, a bur- 

flary [housebreaking by night] or perjury could hot be compromised, 
ut an assault or a nuisance might An assault accompanied 
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Tilth riot could not ; for although the injured person might recover 
damages in an action for the assault, he could not do so for the riot — 
Keir v. LeemaUy 6 Q. B., 308. The Legislature sometimes allows 
the compromise of oft'ences ; thus, all misdemeanours in the Police 
Acts may be compromised — Police Act XIII of 1856, s. 104; see also 
7 and 8 Geo. 4, c. 53, s. 98 ; Atlee y. Backhouse, 3 M. & W., 633. 

Section 4. — The Hearing. 

If the defendant denies the charge, or the case is proceeded 
with ex'partcy the next step is the hearing or trial. This must be 
conducted publicly at the Court-house. All persons desirous of 
hearing the trial have a right to be present, if there be room for 
them, and if they do not interrupt the proceedings, or if there 
be not some other goad specific reason for their removal — per Cur,, 
in Daubney v. Cooper, 10 B. & C, 237. [The Criminal Procedure 
Code, s. 279, enacts that the place in which the Court of a Magis- 
trate is held for the trial of any complaint, or for the pur|)03e of 
conducting any preliminary investigation into any case triable by a 
Court of Session or Supreme Court of Judicature, or any superior 
Court, shall be deemed an open and public Court so far as the same 
can conveniently contain them ; but it shall be lawful for any such 
Court, if it shall think fit, to order that, during the investigation of 
any particular case triable by a Court of Session or by a Supreme 
Court of Judicature, no person shall have access to, or be or remain in 
such room or building, without the consent or permission of the Court] 
As to securing the attendance, &c.,of witnesses, see Inf., c 6, s. 15. 

When the case is called on, the substance of the information or com- 
plaint is [in cases before the Police Magistrates] stated to the defendant, 
and he is asked if he has cause to show why he should not be convicted, 
or why an order should not be made against him. [In cases triable by 
a Magistrate under the Criminal Procedure, where a warrant on com- 
plaint may issue, the witnesses for the prosecution are examined, then 
the charge is drawn up and the accused is asked to plead — s. 250 ; 
where a summons issues, the substance of the complaint is fii^stated, 
the accused is then asked to plead— s. 265.] If he does not admit 
the charge, the case is proceeded with. The witnesses are usually order- 
ed to leave the Court, and the law agent of the prosecutor or complainant 
makes an opening statement of the circumstances of the case, and then 
calls his witnesses. If no legal adviser is employed, the prosecutor may 
perhaps be allowed to make a similar statement if he does not intend to 
be a witness, though in strictness he has no legal right to make it — R, v* 
Brice, 2 B. & A., 606. In a civil case the complainant has a right to 
address the Court [and also to give evidence as a witness ; but such a 
proceeding, although legal, is strongly disapproved oi-^per Cur., in 
Cobbett V. Hudson, 22 L. J. Q. B., 11]. If he intends to give evi- 
dence, he should be sworn at once, witnout making any preliminary 
address. When he has closed his case, the defendant or prisoner 
addresses the Magistrate, commenting on the evidence which has been 
given, and stating that which he proposes to offer, if he intends 
putting in any. If le puts in none, the bearing closes with his speech ; 
if he does, the other side is entitled to reply. The evidence must be 
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taken down in writing, so far as it is admissible, in the 'terms used by 
the witnesses, or in an exact translation of them — R. v. Marsh, 2 B. & 
C, 717 ; and see R. v. Pearce, 9 East, 358 ; see further on this subject, 
Chap. IV, Sec. 6, — in the presence of the defendant and of the Magis- 
trate who adjudicates — R, v. Vipont, 2 Burr., 1163; R, v. Darton, 12 
A. & E., 78 ; but the defend^t's confession would cure any defect 
in this respect — R. v. Hally 1 T. R., 320 ; Mann v. Davers, 3 B. 
& A., 103. [Under the Code of Criminal Procedure, s. 198, the 
evidence shall not ordinarily be taken down in the form of question and 
answer, but in the form of a narrative. It shall be at the discretion of 
the Magistrate to take down, or cause to be taken down, any particular 
question and answer, if there appear any special reason for so doing, or 
any person who is prosecutor, or a person accused, or his counsel or 
agent shall require it. When the evidence is completed, it shall be read 
over to the witness in the presence of the accused person, if in attend- 
ance, or of his agent when his personal a^ipearance is dispensed with, 
and he appears by agent, and shall, if necessary, be corrected. If the 
witness shall deny the correctness of any part of the evidence when 
the same is read over to him^ the Magistrate may, instead of correcting 
the evidence, make a memorandum thereon of the objection made to it 
by the witness, and shall add such remarks as he may think necessary. 
If the evidence be taken down in a different language from that in 
which it has been given, and the witness does not understand the 
language in which it is taken down, the witness may require his evidence 
as taken down to be interpreted to him in the language in whicli it 
was given, or in a language which he understands ; and see s. 194, 
which provides that the complainant and the witnesses for the prosecu- 
tion shall be examined in the presence of the accused person, or of 
his agent, when his personal appearance is dispensed with, and he 
appears by agent The accused or his agent shall be permitted to 
cross-examine the complainant and his witnesses.] 

In receiving and rejecting evidence, the Magistrate must be 

fovemed by those rules which the law has laid down on the subject. 
le is no more at liberty to disregard them than he is at liberty to 
disregard any other branch of the law — Best Ev., s. 116; and per 
Le Blanc, J., in /?. v. Stone, 1 East, 639, 655. 

The defence may be a denial or explanation of the act charged as 
a claim of right (sup.y p. 10), or it may set up a proviso or 
exception which need not be negatived in the charge, or it may consist 
in disputing the jurisdiction of a Magistrate to adjudicate upon it 
(sup.y Chap. I), or in disputing the right of the prosecutor or 
plaintiff to institute the proceeding {sup,, p. 16), or in setting 
up the coverture, or infancy, or lunacy, or other incapacity of the 
defendant— objections which may be raised at any time before the 
decision is pronounced — Exp, Mannering, 31 L. J. M. C, 153 ; 
or in setting up a former conviction or acquittal for the same offence ; 
or in denying that the facts alleged constitute an offence within 
the true meamng of the enactment under which the proceeding is taken. 
Some remarks are necessary on the last two subjects. 

"No man is to be twice vexed for the same cause" is an elementary 
maxim of our law. It is hardly necessary to say that it does not mean 
that he may commit the same offence a second time with impunity — 
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Exp. Baker, 26 L. J. M. C, 193 & 195 ; Unwin v. Clarke, L. R. 1 
Q. B., 417 ; nor does it mean that a man can in no case be put upon his 
trial more than once in respect of one act of misconduct. It means 
only that when he has been tried by a competent tribunal, either 
at home or abroad — R. v. Hutchinson, 3 Keble, 785, and R. v. Roche, 
cited in Beake v. Tyrrell, 1 Show., 6 — on a specific chaise, he 
cannot afterwards be tried for the same ofifence, if the first charge 
was such that he could have been lawfully convicted on it by 
proof of the facts contained in or necessary to support the second — 
feroom's Max., 4th ed., 321 ; Archb. Cr. P., pt. 1, c. 4, s. 5 ; 
Tayl. Ev., s. 1516; and see Inf., c. 6, s. 6. A man acquitted for 
stealing a horse may afterwards be arraigned and convicted for 
stealing the saddle, though both were stolen at the same time — 2 Hale 
P. C, 246. In R. V. Champneys, 2^oo. & Rob., 26, an insolvent, who 
had been acquitted .on the charge of omitting certain of his 
goods from the schedule, was again indicted for omitting the same 
goods and some others; and Patteson, J., held that the prisoner 
could not set up his former acquittal as a defence to the whole of the 
second indictment. Every article omitted mieht have been the sub- 
ject of a separate indictment Fbut he intimated at the same time that, 
except under very peculiar circumstances, such a course ought not to 
be pursued, and that he should strongly advise the jury to acquit, 
unless they thought that the goods now for the first time brought 
forward were omitted from the schedule under other circumstances 
essentially different; and on this intimation the Counsel for the 
Crown declined to go further — see also Code of Cr. Pro. s. 55, and 
the Notes by Prinsep, 3rd ei, 30-39]. If convicted of stealing a pig at a 
certain time and place, he may be tried for stealing a second pig at the 
same time and place — R, v. Brettell, 2 Russ. Cr., 60, 4th ed. ; ed. 1843 by 
Greaves, 127 ; see also R, v. Knight, L. & C, 378. But in some cases 
the repetition of a number of acts, each one ofience, constitutes but one 
offence; thus, the offence of "exercising his ordinary calling on the Lord's 
Day" can be committed only once on that day, though it may consist of 
a number of acts, each of which would suffice to constitute an offence, — 
such as a baker selling not one but many loaves — Crepps v. Burden, 
Cowp., 640; 1 S. L. C., 6th ed., 666. Again the offence of " profanely 
cursmg" is committed only once, though a number of curses may 
have been uttered on the same occasion. But if the Legislature 
measures the penalty by the number of acts which constitute the 
offence, as where it imposes 2s. for each curse, the one offence may be 
punished by a cumulative penalty — R. v. Scott, 4 B. & S., 368; 
33 L. J. M. C, 15. So a man acquitted of rape may be afterwards 
tried and convicted of an assault on the woman, for on the first trial 
he could not have been convicted of this last offence, but only of 
rape, or an attempt to commit it — R. v. Dungey, 4 F. & F., 99 
[unless the charge were amended]. So if a man be acquitted on an 
indictment for burglary [housebreating by night] and larceny [theft], 
he cannot afterwards be indicted for larceny of the same goods ; for he 
might have been found guilty of that offence in the first trial. But if 
he nad been indicted for larceny only in the first instance and acquitted, 
he might be indicted afterwards for burglary in respect of the same 
goods, since he was not charged with that crime before; and so 
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i converso, if the first charge had been burglary and the second larceny — 
2 Hale P. C, 245-6. So if a man is charged with theft and acquit- 
ted^ he may be tried for having obtained the same goods by cheating — 
R. V. Hendersouy Car. & M., 328 ; see also R. v. Gisson, 2 C. & 
K., 781 ; R. V. Bird, 2 Den. C. C., 94 ; 20 L. J. M. C, 70. 

If a prisoner be charged as a principal, his acquittal on that charge 
will be no bar to another indictment for having been an accessory 
before the fact in the same matter. Thus, in R. v. Birchenouffk, 
1 Moo. C. C.,477; S. C, 7 C & P., 575; nom. R. v. Plants a woman 
was tried for murdering her child, and Birchenough was tried 
with her for aiding and abetting her. He was acquitted, and being 
afterwards indicted for having been an accessory before the fact, he 
pleaded his former acquittal ; but his plea was overruled by Lord 
Denman, with the subsequent approval of the twelve Judges^ and he 
was found guilty. 

Again, if, from some defect in the information or complaint, 
or from other reason, no judgment or adjudication on it can be 
supported, an acquittal upon it could not be set up in bar to 
a second trial on a properly drawn charge — 2 Hale P. C, 247-8 ; 
Vaux*s case, 4 £ep., 44. The prisoner was not in peril on the first 
occasion. For the same reason, a judgment reversed for error cannot be 
set up in bar of a second trial for the same offence. A judgment 
reversed is no judgment, and the prisoner, therefore, was not in jeopardy 
— R. V. Druryy 3 C. & BL, 193. In England, if a person be convicted 
or discharged by a Magistrate on a charge of a common assault 
brought by the party aggrieved, he is " released from all further or 
other proceedings, civil or criminal, for the same cause" — 9 Geo. 4, 
c. 31, 8. 28, and 24 & 25 Yict., c. 100, s. 45; and it has been held that 
a person so convicted or acquitted could not afterwards be indicted for 
having committed the same assault with a felonious intent — R. v. 
Walker, 2 M. & Rob., 446; R. v. Elrington, 31 L. J. M. C, 14 ; R. v. 
Stanton, 5 Cox C. C, 324 ; but this turned upon the language of the 
Act. [In the case of R. v. Stanton, the prisoners were lound guilty 
of a conunon assault on an indictment for a felonious assault, and it 
turned out in the evidence that they had been already convicted and 
punished by Magistrates for the same assault. Mr. Justice Erie, who 
tried the case, asked why the plea of autrefois acquit had not been 
pleaded, and discharged the prisoners on their own recognizances] — see 
also Williams v. Gibbon, 33 L. J. Q. B., 33; see further on this 
subject. Chap. I Y, Sec. 6. If the prosecutor in a criminal case has also 
taken civil proceedings for the same matter, — as, for example, an action 
for an assault, — although the latter proceeding is no bar to the former, 
the Magistrate would exercise a wise discretion in pronouncing a mere 
nominal sentence in the criminal case. The Queen's Bench refuses to 
pronounce any judgment in such a case — see R. v. Mahon, 4 A. & E., 
575 ; and Exp. , gent, one, Sfc, ib,, 57692. 

Whether the facts alleged constitute in law an offence, is a question 
which depends upon the true meaning of the Act which creates it, but 
the following general observations will not be out of place here : — 

1. Most offences consist of acts, but few consist of neglects to 
do acts. Of the latter kind, the readiest illustrations are found under 
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the head of [" Culpable homicide not amounting to murder." When 
death occurs through culpable negligence, the person guilty of the 
negligence is guilty of culpable homicide not amounting to murder — 
see ss. 32 and 299 et seq, of the Indian Penal Code, and the note 
quoted in the I. P. C. by Morgan and Macpherson, p. 225.] The 
negligence, however, roust consist not merely in the omission of an 
act of humanity or of a simple moral duty. What the law regards 
as culpable neglect, is the neglect of a duty which the law imposes. 
For a mother to neglect to suckle her infant, is to neglect a legal 
duty ; but no duty is imposed on her by law to send for a midwife 
to deliver her daughter when in labor, and her neglect to do so, 
therefore, however barbarous, is legally innocent — E. v. Shepherd, 
31 L. J. M. C, 102. 

In these cases based on neglect of a duty, no evil intention is 
involved as part of the offence. If any such intention existed, the 
offence would be murder, — as if the mother, for instance, designedly 
abstained from feeding her child in order that it might die — per 
Alderson, B., in R. v. Saunders, 7 C. & P., 277; and/?tfr Patteson, J., 
in R. V. Marriott, 8 C. & P., 425. 

2. An attempt to commit an offence is an offence — [see Indian 
Penal Code, s. 511, &c. In England,] an attempt to commit a felony* is 
a misdemeanour ; and an attempt to commit a misdemeanour is itself a 

♦ In India, no diatinction is drawn by the Penal Code between felony and misdemeanour, bat 
afi it sometimes becomes necessary to consider whether an offence is in its nature felony or 
otherwise, it will be useful to consider the definitions of felony given by English writers ; and, 
secondly, some light may be obtained by noting the specific offences which are in England felonies. 

Coke (1 JnH.y 891) says that felony ^' Ex vi termini ngnificat quodlihet capitale crimenfeUeo animo 
perpetrafum," but this definition is now admitted to be too narrow in restricting the offence to 
some capital crime, and '■*■ felony in the general acceptation of our English law comprises every 
species of crime, which occasioned at Common Law the forfeiture of lands and goods." — i Black. 
Com., 94. This most frequently happens when the punishment is or was capital. " The idea 
** of felony was indeed, until recently, so generally connected with that of capital punish- 
" ment that it was hard to separate them, and to this usage the interpretations of the law 
" conformed; and formerly, therefore, if a Statute made any new offence felony, the law implied 
** that it should be punished with death, vis., by hanging, as well as with forfeiture : unless the 
" offender prayed the benefit of clergy, which all felons were entitled once to have, provided 
** the same were not expressly taken away by Statute. The criminal law has been considerably 
" ameliorated, hoi»'ever, in this respect by the Statute 8 Geo. 4, c 28, s. 8, which enacts that any 
" person convicted of felony not punishable with death shall be punished in the same maim^ 
** pre«»cribed by the Statute or Statutes especially relating to such felony ; and that every person 
^ convicted of* a felony for which no punishment has been or may be specially provided, shaU be 
" deemed to be punishable under that Statute, and bo liable to transportation for seven years, 
" or imprisonment with whipping (if the Court think fit) for any term not exceeding two years, 
^ Felony is, therefore, reducible to its original signification, for it is a crime to be punished with 
" forfeiture, and to which death may or may not be superadded" — 4 Black. Com., 98. And " An 
" offence is tisually termed a misdemeanour in contradistinction to felony ; misdemeanours coinpre- 
"' bending all indictable offences which do not amount to felony, as perjiiry, battery, libels, attempts 
" to commit felonies, and the like*^ — i6., 5, note Ch. 

These definitions will give but scanty assistance of themselves in determining what is and what 
is not an offence in the nature of a felony in this country, and the more so because the doctrine of 
forfeiture is deduced from feudal principles not recognized here. It may be as well, therefore, to 
particularize some of those crimes which, according to the law of England, are felonious either by 
the Common Law or by Statute. First, then, the crime of larceny or theft at Common Law is a felony. 
Lsrceay could at Common Law be committed only by the taking away of chattels or personal 
property : nothing in the nature of realtv could be the subject of larceny at Common Law — «. g^ 
title-deeds, growing crops, or fixtures ; but when the crops were cut, or the fixtures severed, they 
became the subject* of larcenv at Common Law — Bacon Abr. Tit, Felony, The goods must be the 
property of some one at tfie time, therefore he who takes away treasure trove, or a wreck, waif 
or stray, before they have been seized by the persons who have a right thereto, does not commit 
larceny by the Common Law — ib. So oi fish in a river, <kc, at liberty, or animals y«ra; natura ; but 
larceny might be committed of domestic animals or fish in a pond, &c, or of goods the owner of 
whi«'h* is unknovm, or of a man's own goods, as where nc delivers them to a carrier and then 
fraudulently takes them away— 14. 
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misdemeanour — 1 Buss. Cr., 46-7. . Attempts to commit offences some- 
times fall within the summary jurisdiction of the Magistrate, as an 
attempt to steal or to obtain by false pretences property not exceeding 

In addition to these thin^ several others, not the subject of larceny at Common Law, have 
been made felonv by Statute. By the 24th and 26th Vict, 1861 (to consolidate and amend the 
Statute Law of England and Ireland relating to larceny and other smiilar offences), the following 
offences are made felonies, viz. : — The stealing or killing of cattle or other animals, ss. 10, 11 ; 
hunting deer in an enclosed place, s. 13 ; stealing, cancelling, or destroying of valuable securities 
or title-deeds, ss. 27, 28 ; of wills, s. 29 ; of records or o;ther legal documents, s. 80 ; of fixtures, 
fences, Ac. s. 81; trees and shrubs in pleasure-grounds if £1 in value, or elsewhere if of 
the value of £5, s. 82; or on a second conviction, if of the value of 1«., s. 83; ores, &c^ from 
mines, ss. 88, 89 ; stealing from the person, s. 40 ; assaults with intent to rob, s. 42 ; robbery 
by armed persons, or bv two or more, s. 48 ; sending threatening letters or demanding money, &c^ 
with menaces, Ac, ss. 44, 45, 46, 47 ; inducing persons by violence and threats to execute deeds, 
Ac, with intent to defraud, s. 48; breaking and entering a place of worship and committing a 
felony therein or breaking out after committing a felony, s. 50; burglary, s. 51 ; entering a 
dwelling-house in the night with intent to commit a felony, s. 54; breaking into any buildmg 
within the curtilage of a dwelling-house, not being a part of such dwellini^-house, with intent to 
commit a felony, s. 55 ; breakin;^ into a shop or warehouse with the like mtent, s. 56 ; or into a 
dwelling-house, Ac, place of worship, Ac, with the like intent, s. 57 ; stealing in a dwelling-house 
to the value of £5, and over, s. 60 ; or with menaces, s. 61 ; or goods in the process of manmacture 
to the value of ]0«., s. 62 ; or from a ship, dock, or wharf, s. 68 ; or a ship in distress, s, 64 ; 
larceny or embezzlement by clerks and servants, ss. 67, 68 ; or persons in the public service, 
8s. 69, 70 ; embezzlement by officers of the Bank of England or of the Bank of Ireland, s. 78 ; but 
not by private bankers, agents, Ac, s. 76 ; larceny by lodgers, s. 74 ; receiving stolen goods, if the 
theft amounts to a felony, s. 91 ; and taking a reward for helping to the recovery of stolen 
property without bringing the offenders to tria^ s. 101. 

The 24th and 25th Vict, c 97 (to consolidate and amend the Statute Law of En^y^land and 
Ireland relating to malicious injuries to property) makes the following offences felonies, viz. : — 
Unlawfully and maliciously setting fire to any building, ss. 1, 2, 8, 4, 5, and 6 ; or to goods in any 
building, s. 7 ; or attempting to set fire to any building or goods, Ac, s. 8; or damaging a building 
with gunpowder or explosive substances, ss. 9 and 10; or riotously and tumultuously pulling down 
or injuring buildings s. 11 ; or destroying goods in the process of manufacture, s. 14; or machinery, 
8. 15; settmg fire to crops, s. 16 ; to stacks of corn, Ac, s. 17 ; or attempting to do so, s. 18; destroy- 
ing crops or plantations, s. 16 ; damaging or destroying trees, Ac, of the value of more than £i in 
pleasure-grounds. Ac, s. 20 ; or of the value of more than £5 in other places, s. 21 ; or fruit or 
vegetables in gardens, after a first conviction, s. 28; setting fire to a coal mine, Ac, 8.26; or 
attempting to do so, s. 27 ; carrying water into a mine, s. 28 ; damaging mining machinery, Ac, 8. 
29 ; destroying or damaging sea banks, river banks, Ac, ss. 80, 31 ; bridges, s. 83 j placing obstruc- 
tions on railways or removing signals, s. 85 ; killing or maiming cattle, s. 40 ; setting fire to, casting 
away, or destroying a ship, Ac, ss. 42, 43 ; or attempting to do so, s. 44 ; placing gunpowder near 
M, ship, Ac, with intent to damage it, s. 45 ; damaging the same otherwise than by fire, s. 46 ; 
exhibiting false signals to bring them into danger, s. 47 ; removing or concealing buoys or other sea 
marks, s. 48; destroying wrecks, Ac, s. 49 ; and sending letters threatening to bum or destroy, s. 50. 
Forgery was made felony by Statute 5 Eliz., c. 14 ; see also 11 Geo. 4 and Wm. 4, c. 66, s. 28, 
2 and 3 Wm. 4, c 128. 

By the Statute now in force in England relating to forgeries, 24th and 25th Vict, c 98 (to con- 
solidate and amend the Statute Law of England and Ireland relating to indictable offences by 
forgery), forgery is felony ; thus, it is felony to forge, counterfeit, or utter, Ac, knowing it to be 
forged, the Great Seal, Her Majesty's Privy Seal, Privy Signet, Sign Manual or Seal, s. 1 : 
transfers of stock, Ac, or powers of attorney relating thereto, s. 2 ; personating the owner of 
stock, Ac, and transferring, or endeavouring to transfer or receive dividends, is also felony, s. 8 ; 
also forging an attestation to a power of attorney for the transfer of stock, Ac, s. 4 ; making 
false entries in the books of the public funds, s. 5 ; making a false dividend warrant by a clerl^ 
Ac, of the Bank of England or Bank of Ireland, s. 6 ; forgmg India bonds, s. 7 ; exchequer bills, 
Ac, s. 8 ; making plates, Ac, for forging exchequer bills, s. 9 ; or paper for the same purpose, 
8. 10; forging bank notes, s. 11 ; having such notes knowing them to be forged, s. 12; making, 
using, altering, Ac, paper resembling the paper of which notes of the Bank of England or 
Ireland are made, s. 14 ; engraving or having any plate, Ac, for making bank notes, or having or 
uttering blank printed not^ Ac, s. 16 j engraving, having, Ac, plates apparently intended for 
the same purpose, Ac, s. 17 ; manufacturing, Ac, paper for bank notes, s. 18 ; engraving plates 
for foreign notes, s. 19 ; forging, Ac, deeds, bonds, assignments, Ac, s. 20 ; wills, s. 21 ; bills of 
exchange or promissory notes, s. 22 ; orders or receipta, Ac, for money, s. 28 ; drawing, 
making, signing, accepting, indorsing, Ac, bills, notes, Ac, with intent to defraud, s. 24 ; obliterat- 
ing crossings on che<}ues, s. 25 ; forging debentures, s. 26 ; judicial proceedings and process, ss. 27, 
28 ; instruments which are evidence, s. 29 ; Court rolls^ s. 80 ; registries of deeds, Ac, s. 80 ; 
orders of Justices, recognizances, affidavits, Ac, s. 82 ; forging the name of the Accountant General 
of the Court of Chancery, or of a Judge or officer of the Landed Estates Court in Ireland, Ac, 
8. 33 ; falsely acknowledging recognizance, cognovits, Ac, s. 84 ; forging marriage licenses, Ac, 
8. 85 ; registers of births, baptisms, deaths, burials, or marriages, s. 36 ; makmg false entries in 
registers, s. 87 ; and demanaing property upon forged instruments, s. 88. 
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Us. 50 in value (bs. 27 and iS of the Police Act XIII of 1856), an 
attempt to escape (jPolice Act Amendment Act XL VIII of 1860, s. 8), 
attempt to take spirits into a jail (Police Act XIII of 1856, s. 49), 
and 80 on, [See also Act IV of 1866 (Bengal), s. 26.] 

Offences relating to the coin were formerly treated by the Legislature as high treason ; they are 
now treated as felonies. By the 24th and 25di Vict, c 99 (to consolidate and amend the Statute 
Law of the United Kingdom against offences relating to the coin) the following offences are 
felonies : — 

Making or counterfeiting, Ac^ the Queen^s g^old, silver, or cop|>er coin, ss. 2, 8, and 14 ; or 
foreign gold or silver coin, s. 18 ; impairmg, diminishing, or lightening the Queen^s gold or ailvv 
coin, s. 4; unlawfully having in possession filings, clippings, <cc., of the Queen*s gold or silver 
coin, 8. 5 ; buying or selfing, receiving, paying, or putting off counterfeit coin resembling, or 
apparently intend^ to resemUe, the Queen*s coin, or offering to do so, s. 6 ; importing the same 
from abroad, s. 7 ; uttering the same^ or having it with intent to utter it, after a previous convic> 
lion of a like offence, s. 12; importm^ count^eit foreign gold or silver coin, s. 19; mending, 
buying, or selling, making or possessmg coining tools, s. 24 ; and conveying such instruments 
out of the mint without authority, s. 26. 

Murder, manslaughter, and all offences a^mst the life of man are felonies at Common Law. 
Manslaughter, according to the law of England, is of two kinds: (1) involuntary manslaughter — 
where a man, doing an unlawful act not amounting to felony, by accident kills another ; or where a 
man, by culpable neglect of a duty imposed upon him, b the cause of the death of another. And it 
may be stated generally, that that which constitutes murder, being by design and of malice prepense 
in the eye of the law, constitutes manslaughter when arising from culpable negligence — h. v. 
EugheA, 1 Dears & B., 248. (2) Voluntary manslaughter— where, upon a sudden quarrel, two 
persons fight, and one of them kills the other ; or where a man greatly provokes another, by some 
personal violence, dec, and the other immediately kills him, manslaughter is felonv— Arch. Cr. 
L, 14th ed., 527-8. But by Statute 24 and 25 Vict, c 100, s. 7, no punishment or forfeiture shall be 
incurred by any person who shall kill another by misfortune or m his own defence, or in any 
other manner without felony. Under that Statute (to consolidate and amend the Statute Law of 
England and Ireland relating to offences against the person), the following offences are also 
felonies : — 

Attempts to murder, ss. 11, 12, 18, 14, and 15; sending letters threatening to murder, s. 16 ; 
unlawfully and maliciously impeding a person endeavouring to save himself from shipwreck, s. 17 ; 
shooting or attempting to shoot, or wounding, with intent to do grievous bodily harm, s. 18; attempt- 
ing to choke, strangle^ suffocate, or render insensible any person, with intent to commit an indict- 
able offence, s. 21 ; usm^ chloroform, drugs, Ac, with like intent, s. 22 ; administering poisons, Ac, so 
as to endanger life or inflict grievous bodily harm, s. 28; causing grievous bodily harm, burning, maim- 
ing, or disfiguring by gunpowder or other explosive substance, s. 28; causing gunpowder, Ac, to 
explode, or sending or delivering to anv person any explosive substance, or throwing corrosive 
fliuds, ^c, on a person, with intent to burn, maim, disfigure, or disable any person, or do some 
grievous bodily harm to any person, s. 29 ; placing gunpowder near a building with intent to do bodily 
mjury to any person, s. 80 ; placing obstructions on a railway with intent to mjure passengers, s. 82 ; 
casting missiles at a railwav carriage with the like intent, s. 88; rape, s. 48; carnally knowing a girl 
under 10 vears of age, s. 50 ; abduction of a woman having an interest in property, against her will, 
from motives of lucre, or fraudulent abduction of a girl under the age of 21, with intent to marry or 
carnally know her, or to cause her to be married or carnally known, s. 58 ; forcible i^Kluction of any 
woman with intent to marry or carnally know her, or to cause her to be married or carnally known, 
by another, s. 54; stealing a child under 14 years of age, s. 56 ; bigamy, s. 57 ; and administering 
drugs, &c, and using instruments to procure abortion (which offence may be committed by the 
woman herself), s. 6l. 

Unnatural offences were felonies under 9 Geo. 4, c 81, s. 15, and were punishable with death 
by s. 61 of the 24th ds 25th Vict , c 100 ; they are now punishable with penal servitude for life, 
or for any term not less than ten years. 

Piracy, independent of Statute, is an Admiralty offence, and is a felony by the civil law — 
1 Inst, 891 a, U was made triable bv the Courts of Common Law by 28 Hy. 8, c 15; it is also 
a felonv by Statute 7 Wm. 4, and 1 Vict., c 88. 

(fences against the person of the sovereign, levying war against the Queen or adhering 
to her enemies^are either high treason or felony ; but an attempt to injure or alarm the sovereign, 
imder 5 and 6 Vict., c 51, s. 2, is a misdemeanour. 

The following are also felonies: — ^Administi'ring or taking unlawful oaths to engage in 
mutinous or seditious purposes, 87 Geo. 8, c 128, s. 1 ; or oaths to commit treason or fdony, 
52 Geo. 8, c 104 ; incitm|; to mutiny^ 87 Geo. 8, c 70 ; obliterating marks on the Queen^s 
stores, 82 Vict., c. 12; breaking out of prison is felonv, if the person b confined for treason or 
felony, 1 Ed. 2. s. 2, 1 Hale, 612 ; aiding escapes, 4 Geo. 4, c 64: rescue of a person convicted of 
high treason, is high treason; of a person convicted of a felony, is a felonv; of a person 
convicted of a misdemeanour, is a misdemeanour, 1 Hale, 607 ; being at lar^ during a sentence 
of transportation, or penal servitude, is felony — 5 Geo 4, c 84 ; rioters remaining an hour after 
proclamation, 1 Geo. 1, s. 2, c 5, s. 1; being armed and assembled for the purpose of running, 
ic, uncustomed goods, 16 and 17 Vict, c 107, ss. 248-250; and shooting at the Queen^s ships and 
vessels, »6., s. 249. 
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Interna non curat prcetor. A bare intention to commit a crime is 
not on attempt to commit it ; to constitute the latter, there must be 
some act not remotely leading to the conclusion, but an act which is 
the actual beginning of the offence, which latter must, under the 
circumstances, be susceptible of accomplishment, if no interruption 
occurs. For instance, if a man puts his hand into the empty pocket 
of another with intent to steal anything that might be in it, he does 
not attempt to steal, for the offence could not have been completed, 
as there was nothing in the pocket to steal — i?. v. McPherson^ 26 L. J. 
M. C, 134; R. V. Collins, 33 L. J. M. C, 177. [It seems, 
however, that in India the attempt would be complete although 
the pocket were empty (see I. P. C, s. 511).J Aliter in an 
attempt to obtain money by false pretences — R. v. Martiny 10 
Cox C. C, 383 ; L. R. 1 C. C, 56. But to offer a bribe to a 
judge, juryman, or witness, is an attempt which would bring the party 
within the criminal law — 3 Inst., 147 ; seel. P. C, ss. 116 and 
214. The offer is an overt act, and though it is unsuccessful if the bribe 
is refused, it was susceptible of accomplishment ; the offender could not 
be indicted for the offence of bribery, but he might be indicted 
for the offence of attempting to commit that offence — R. v. Vauahan, 
4 Burr., 2494. When a prisoner broke open the roof of a house 
with the intention of stealing, but was disturbed before he could 
enter, it was held that the breaking of the roof was an attempt 
to commit the felony — R. v. Bain, 31 L. J. M. C, 88. So, when a 
butcher put a false weight in the scale to cheat a customer, though the 
fraud was detected before it was carried further — R. v. Cheesman, 31 
L. J. M. C, 89. It is not always easy to determine whether there has 
been a beginning of the crime. The test is whether the act which is 
said to be the attempt, or the beginning of the attempt, is immediately 
connected with the crime, and has no other object but it — R. v. Eagleton, 
24 L. J. M. C, 158, 166. "I will not attempt," said Jervis, C. J., in a 
recent case, " to lay down any rule as to what is such an act done 
in furtherance of a criminal intent as will warrant an indictment 
for a misdemeanour" — that is, as will amount to an attempt to 
commit a crime — "for I do not see the line precisely myself;" and 
Parke, B., and Wightman, J., in the same case, admit the difficulty. 
R. V. Roberts, 25 L. J. M. C, 17. The question there was, whether 
a man who, intending to coin false Peruvian dollars, had procured 
dies for the purpose, at Birmingham, but had not yet got the press, 
galvanic batteries, and other articles necessary to enable him to coin, 
could be convicted of attempting to make counterfeit coin ; and it 
was held that he could. The procuring the dies was an act, and a 
step in the offence. " No one can doubt," said Jervis, C. J., " that 
the procuring the dies and macliinery was necessarily connected with 
the offence, and was for the express purpose of the offence, and 
could be used for no other purpose." [On this subject, see c. 5 
of the Indian Penal Code.] 

3. With few exceptions, a criminal intention or knowledge, a 
mens rea, is an essential element in an offence. ^ Murder does not 
consist simply of taking human life, — the act must be done ^^ of 
malice aforethought" The exceptions to this general rule arise from 



Digitized by 



Google 



42 DUTIES OF A MAGISTRATE 

the peculiar language of the Acts which create the offence. The 
bookseller who sells a book which contains a libel, and the proprietor 
of a newspaper which contains one, are punishable by the English 
law, though ignorant of the existence of the libel — R. v. Almon, 
5 Burr., 2686; R. v. Gutch, Moo. & M., 433. [In India, knowledge 
of the contents of the book would be an essential element in 
the offence — I. P. C, s. 502.] But the porter who delivers a libel 
in a parcel, ignorant of its contents, would not be liable — Day v. 
Bream, 2 M. & Rob., 54. The owner of works carried on for his 
profit by his agents is liable to an indictment for a public nuisance 
caused by his men in carrying on the works, though done by them 
without his knowledge and contrary to his general orders — R. v. 
Stephens, L. R. 1 Q. B., 702. A man may be convicted of assault- 
ing a police oflScer in the execution of his duty, though the latter 
was in plain clothes, and the former did not know that he was an 
oflScer — R, v. Forbes, 10 Cox C. C, 362. A man committing an 
offence on a girl, where the age of the girl is material, does not 
escape by ignorance of the fact that she was within the protected 
age — R. V. Olijier, t6.,402 ; but he cannot be convicted of taking 
her from the possession of her parents if he did not know that 
she had parents living — R. v. Hibbert, L. R. 1 C. C, 184. It was held 
by the Court of Exchequer that a dealer in tobacco, having adulterated 
tobacco in bis possession, was liable to a penalty imposed by an Act of 
Parliament, though he was ignorant of the adulteration — R. v. Wood- 
row, 15 M. & W., 404 ; but the Court for Crown Cases Reserved has 
subsequently held that, under Act 9 & 10 Wm. 3, which imposes 
a penalty on those who have in their possession goods marked with 
the Navy marks, a person could not be convicted without proof that 
he knew that the things in his possession bore those marks — R. v. 
Sleep, 30 L. J. M. C, 170; R. v. Wilmetty 3 Cox, 281 ; R. v. Cohen, 
8 Cox, 41. 

Guilty knowledge, however, must not be confounded with what 
would, in popular language, be called a guilty conscience. In the 
last-mentioned case, the offence would have been established on proof 
that the defendant knew that the goods were marked, though he did 
not know that the possession of such goods was prohibited — 1 Hale, 
42 ; R, V. Esop, 7 C. & P., 456 ; per Byles, J., in Jeffreys v. 
Alexander, 31 L. J. Ch., 18. Though there is no presumption that 
men know the law {per Lord Mansfield in Jones v^ Randall, 1 Cowp., 
40; per Maule, J., m Martindale v. Falkner, 2 C. B., 719), ignorance 
of the law does not excuse a breach of it — ib. The question in such 
cases is, not whether the defendant knew that he was doing wrong, but 
whether he knew what he was doing — see ex, gr. Husdon v. McRae, 
33 L. J. M. C, 65 ; and see Sedg. on Interp. of Stat., 101. In some 
offences, the intention to do some particular act, or to effect some 
particular object, is an essential element. Burglary consists not only 
in breaking into a house at night, but in doing so with the intention of 
committing some felony there, as murder or larceny. [So, the offences 
of criminal trespass, house trespass, house-breaking, and house-breaking 
by night, include an intent to commit an offence, or to intimidate, 
iusult, or annoy any person in possession of the property .upon or 
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m which the trespass is committed.] In the various felonious and 
aggravated assaults punishable by law, the intent with which they 
were committed is the gist of the offence. 

To show the absence of criminal intention, the defendant sometimes 
sets up that he was mad or drunk when he did the act. When the 
Magistrate is not acting in the exercise of his summary jurisdiction, 
he should leave any such defence to be dealt with by the superior 
Court When adjudicating on the case by virtue of his summary 
powers, he will be guided, [if not a Police Magistrate in a 
presidency town, by the Code of Criminal Procedure, c. 27,] in cases 
of alleged insanity. Drunkenness is in general no excuse. Qui 
peccat ehriusy luat sobrtus, is the general rule of our law ; and Lord 
Coke says that drunkenness, so far from being an excuse for an 
offence, is an aggravation of it — Co. Litt., 247a. But this rule is 
subject to exception where motive or intent is in question — B, v. 
GamleUy 1 Fost. & F., 90. If the drunkenness was so great that the 
offender was unable to form any intention, and did not know what 
he was doing, he would [in England, and in India unless his drunken- 
ness was voluntary] be acquitted — R. v. Moore, 3 C. & K., 319, /7^r 
Jervis, C. J. [where the prisoner was indicted for attempting to commit 
suicide, and was proved to be so drunk at the time as not to know 
what she was about]; R. v. Cruse, 8 C. & P., 546, per Patteson, J. [a 
case of murder]; and see Gore v. Gibson, 13 M. & W., 623 [a civil action, 
in which the defendant, sued as indorsee of a promissory note, pleaded 
successfully that he was so intoxicated at the time that he did not know 
that he was entering into the contract. [By Section 85 of the Indian 
Penal Code, nothing is an offence which is done by a person who, at 
the time of doing it, is, by reason of intoxication, incapable of knowing 
the nature of the act, or that he is doing what is either wrong 
or contrary to law, provided that the thing which intoxicated him 
was administered to him without his knowledge or against his will; and 
by Section 86, in cases where an act done is not an offence unless done 
with a particular knowledge or intent, a person who does the act in 
a state of intoxication shall be dealt with as if he had the same know- 
ledge as he would have had if he had not been intoxicated, unless 
the thing which intoxicated him was administered to him without his 
knowledge or against his will.] If the question of guilt depended on 
whether there was premeditation and deliberation, — for instance, 
whether slanderous words were used to impute crime, or merely as 
abuse, — ^the drunkenness of the person using them would be an import- 
ant element for determining this question, and in this case would be in 
his favour — per Parke, B., in R, v. Thomas, 7 C. & P., 817. Perhaps, 
also, in some of the offences already alluded to, in which an intention 
to do a particular act or effect a particular object is an essential 
ingredient of the crime, the drunkenness of the prisoner might 
be shown to negative his entertaining that particular intention. It 
is hardly necessary to add that the prisoner's intention is to be 
ascertained, not from his asseverations when in jeopardy, but from 
his conduct at the time of committing the act, and the other cir- 
cumstances of the case. It is enough for the Magistrate's guidance 
to state that the law, like common sense, presumes that a sane man 
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intends the necessary or even the probable consequences of his 'act, — 
acta exteriora indicant interiora secreta. If he fires a pistol at a 
man, or bores a hole in the bottom of a ship, he is conclusively pre- 
sumed, if not shown to be insane, to have intended to kill or wound 
the man, or sink the ship, for such are the probable consequences of 
his acts. To enter a tavern is an act which may be perfectly 
lawful or the reverse, according to the intention with. which the 

Earty entered. If he conducts himself properly, the inference is that 
e entered for the lawful purpose of entertainment-. But if he were to 
steal the silver spoons, the inference would be that he entered with 
the intention of doing so — Six Carpenter^s case, 8 Rep., 146a. The 
absence of mens rea may be shown, by showing that the act was 
done under a bondjide claim of right to do it—see, further, Chap. VI. 

Section 5. — The Adjudication. 

After ihe parties and their witnesses have been heard, the 
Magistrate adjudicates, — ^that is, declares whether the defendant 
is dismissed, acquitted, or the complainant is entitled to have an 
order made on the defendant; and if the defendant is convicted, 
declares what penalty or punishment is to be borne by him, or what 
act he is to do, or damages he is to pay ; and also makes order for 
the payment of costs, when they are left to his determination. A con- 
viction stopping short at the finding, and omitting to award a penalty, 
is bad, even though the penalty is fixed by law, and not depend- 
ant on the discretion of the Magistrate — R. v. Vipont, 2 Burr., 1166 ; 
H. V. Harris, 7 T. R., 238 ; R. v. Hawkes, 2 Stra., 858; and the award 
of a penalty without an adjudication of guilt would seem equally bad* 
[So also,^ under the Code of Criminal Procedure, s. 381, when the 
trial in any Criminal Court is concluded, the Court, in passing judg- 
ment, if the accused be convicted, shall distinctly specify the offence 
which, and the section of the Indian Penal Code under which, he is 
convicted, or if it is doubtful under which of two sections the offence 
falls, shall distinctly express the same, and pass judgment in the 
alternative according to Section 72 of the said Code.] Where a 
Magistrate made an order requiring the owner of a ouilding to 
take it down, the order was held bad, becau^ it did not adjudi- 
cate that the complaint (that the structure was in a dangerous 
state) was true — Labalmondiere v. Frost, 28 L. J. M. C, 155 ; 
1 E. & E., 527. When the decision is i^ainst the defendant, if 
a fine only is imposed, this may be done in the defendant's absence ; 
but if imprisonment or other punishment affecting the person is part of 
the adjudication, the defendant must be present when it is pronounced 
— R. V. Templeman, Salk., 56; Duke's case^ ib.^ 400. Care must be 
taken that the penalty or punishment awarded by law is awarded — R. v. 
Viponty 2 Burr., 1 163. If it were different, the error would be fatal — see 
ex. gr. R. v. Bourne^ 7 A. & E., 58 ; Reg. v. Silverside^ 3 Q. B.,406 ; 
Whitehead v. Reg.^ 7 Q. B., 582. [The proper punishment cannot be 
awarded by the Court above on error being brought in the case of a 
conviction by a Police Magistrate ; nor can the High Court either pass 
the proper sentence or remit the case to the Magistrate for that purpose; 



Digitized by 



Google 



AND JUSTICE OF THE PEACE IN INDIA. 45 

but in the case o£ a. conviction by a Mofussil Magistrate^ the Sudder 
Couri as a Court of Revision could pass sentence itself^ or send the case 
back to the Magistrate— Code of Cr, Pro., c. 29, s. 405 ; and the 
case might, in England, under 20 &-21 Vict., c. 43, s. 7, be remitted tothe 
Magistrate to make a proper order — Parker v. Boughe^ySl L. J. M. C, 
272 ; 3 B. & S., 43.] Thus, when an Act imposed a fine, and in default 
of payment a limited term of imprisonment, the Magistrate could not 
commit ** until payment" — Robson v. Spearman, 3 B. Aid., 493. 
When the Act gives the Magistrate the option of fine or imprison- 
ment, he must impose either the one or tne other unconditionally. 
A conviction imposing a fine, and substituting imprisonment in the 
event of non-payment, would be bad. When it imposes both, the 
conviction would be bad if one only was inflicted — R. v. Hoseason, 
14 East, 606. [By Section 64 of the Indian Penal Code, in every case 
in which an offender is sentenced to fine, it shall be competent to the 
Court which sentences such offender to direct by the sentence that 
in default of payment of the fine the offender shall suffer imprison- 
ment for a certain term, which imprisonment shall be in excess of 
any other imprisonment to which he may have been sentenced, or 
to which he may be liable under a commutation of sentence.] If 
the Act directs that a fine shall be imposed simply, the Magistrate 
would have no power to make it payable at a future time, or by instal- 
ments, or otherwise thanforthwith — Parkery, Boughey, 31 L. J. M. C, 
272; 3 B. & S., 43 [but a fine inflicted under the Indian Penal 
Code may be. levied any time within six years of the sentence — s. 70]. 
If an offence is subjected to different punishments by different Acts, 
the punishment must be only that provided by one of them, and that 
one that Act under which the information is laid. Thus, where the 
20 Geo. 2, c. 19, punished misconduct in a servant with one month's 
imprisonment and whipping, and tlie 6 Geo. 3, c. 25, visited the 
same offence with from one to three months' imprisonment, but 
was silent as to whipping, a sentence to three months' imprisonment 
and whipping would be clearly bad — R. v. Hoseason, 14 East, 606. 
[Where judgment is given that a person is guilty of one of several 
offences under the Indian Penal Code specified in the judgment, but 
that it is doubtful of which of these offences he is guilty, the offender 
shall be punished for the offence for which the lowest punishment is 
provided, if the same punishment is not provided for aJl — Indian Penal 
Co<le, s. 72.] If several persons were adjudged each to pay a penalty, 
and to be imprisoned in default of payment, not only of his own penal- 
ty, but of the others' also, the conviction would be bad — R. v. Cridland, 
27 L.J. M. C, 28. Where the defendant was charged with refusing to 
deliver up one of the parish books, an adjudication of imprisonment till 
be delivered up all the parish books in his possession was held void — 
Groome v. Forrester, 5 M. & S., 314. 

It may not be superfluous to put the Magistrate on his guard 
against convicting oi one offence when the defendant is tried for 
another. If the offence charged is not proved, the case must be dis- 
missed, although another offence has been proved [unless it is a pro- 
ceeding under the Code of Criminal Procedure]. " The Magistrate, no 
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doubt," says Bran well, B., in a recent case, *^ instead of going through 
the form of solemnly dismissing the charge, and asking the parties to 
go into a new charge and make their statements over again, might 
say, * The offence is not proved — we dismiss it ; and such another 
charge is preferred, and we convict upon that. ' That might possibly 
be done ; but in point of fonn they ought to dismiss any charge 
brought before them, if not well founded, and separately entertain 
another" — In re Thompson^ 30 L. J. M. C, 19, 25; and see Rogers 
V. Jones y 3 B. & C, 409; Turner v. The Post-master General^ 
34 L. J. M. C, 10. The case of Martin v. Pridqeon, 28 L. J. 
M. C, 179, is a good example on t%is subject. The Rural Police Act 
of 1847 inflicts a penalty of 405. on persons drunk in a street and 
guilty of riotous behaviour. The earlier Act of 31 Jac. 1, c. 7, 
imposes a fine of 5*. for drunkenness simply. Martin was charged 
with the former offence : the Justices convicted him of drunkenness 
simply under the latter ; and the Queen's Bench quashed the con- 
viction, because he had been convicted of an offence different from 
that for which he was summoned. So, when the defendant was sum- 
moned under one Act for assaulting a constable in the execution of 
his duty, a conviction of a common assault was quashed — H, v. Brick- 
hall, 33 L. J. M. C, 157. When a person was charged with 
cutting and taking away a post, a conviction of carrying it 
away was held bad ; but there the latter act did not constitute 
an offence, unless coupled with the former — R, v. Harper y 1 D. 
& R., 222. So, when persons charged with being found at night 
in A. B.'s dwelling-house for the purpose of stealing provisions, 
were convicted of having been there for the purpose of consuming 
A. B.'s provisions without his consent, the conviction was held bad, for 
it did not convict of the offence charged in the information — Kirkin v. 
Jenkins, 32 L. J. M. C, 140. When a person applied to bind another 
to keep the peace, and on hjs proving that he had been assaulted, the 
Justices not only bound the defendant to keep the peace, but fined him 
for the assault, against the wish of the plaintiff, the conviction was 
quashed— /?. v. Deny, 2 L. M. & P., 230; see R. v. Soper,Z B. & C, 
857. 

Whether, when there are more offenders than one, a penalty may be 
infiicted on each offender separately, or only one penalty on all, 
depends on the meaning of the Act which inflicts it; and in construing 
it, it is material to consider whether the offence is in its nature joint or 
severable. Thus, the offence (under the repealed Act of 5 Anne) 
of keeping a dog for destroying game or killing a partridge, is but one 
offence whether the dog be kept or the partridge be killed by one 
person or by twenty. So, if a distress be wrongfully impounded, on 
the removal of goods to avoid a distress, though several may co-operate, 
it is but one act of impounding or removal — per Lord Mansfield in R. 
V. Clarke, Cowp., 610; and see the American cases cited in Sedg. Stat., 
99; R. V. Bleasdale, 4 T. K. 809- ; Hardymann v. Whitaker, 
2 East, 573n. If the Act declared that the person or persons who com- 
mitted such an offence should be liable to a penalty of so many pounds, 
only one penalty would be imposable on all the offenders jointly ; but 
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if the Act imposed the penalty on "every person" offending^ each 
person would be subject to a separate penalty — R. v. Deariy 12 M. 
& W., 39. [Where several persons are engaged in the commission 
of a criminal act, they may be guilty of different offences by means 
of that act under the Indian Penal Code, s. 38.^ And where 
the offence is in its nature several, as an assault, m which every 
participator is, from the nature of the case, justly punishable in 
proportion to the part he took in it, a separate penalty must be 
unposed on each, even though the Act declares that " the guilty 
person or persons shall, for every such offence^ forfeit and pay" 
&c. — R. V. Clarky Cowp., 610; and a joint penalty on all would be 
erroneous — Morgan v. Browne 4 Q. & E., 515. 

The adjudication must be made with due certainty and particularity. 
Thus, the mode in which the penalty is to be paid should be stated. 
If the Act fixes the destination or distribution of the penalty, and 
gives the Justices no discretion on the subject, or none other than 
that of naming the particular person to receive it — R, v. Hyde^ 
21 L. J. M. C, 94 — it is enough to order its payment "as the law 
directs" — R. v. Boothroydy 15 M. & W., 1. But if the Act gives a 
discretion either in determining who shall be the recipients, or the 
proportion payable to them, the adjudication that it should be paid 
" as the law directs " would be bad — R. v. Dimpsey^ 2 T. R., 96 ; R, v. 
Seale, 8 East, 568. So, if the payment of costs or damages be 
ordered, their amount should be ascertained and stated — R, v. HaU^ 
Cowp., 60. To order the payment of an amount to be afterwards 
ascertained, or taxed, would be insufficient — Sellwood v. Mounts 
1 Q. B., 726; see also R. v. Symonds, 1 East, 189; R. v. Payne, 4 D. & 
R., 72 ; Bote v. Ackroyd, 28 L. J. M. C, 207 ; Chaddock v. Will- 
braham, 5 C. B., 645. When such costs are to be ascertained 
as the Magistrate deems reasonable, he cannot delegate the task of 
determining their amount — i?. v. St Mary's, 13 East, 57 n ; R. v, Clark, 
5 Q. B., 887 [but this does not prevent his directing the officer of the 
Court to tax the costs in his aid, and adopting the officer's taxation 
as his own act, and inserting the amount in his ofder — Ex-par te 
Holloway, 1 Dowl., 26, cited by Lord Denman, C. J., in Sellwood v. 
Mount, 1 Q. B., 735]. If the Act gives a form of conviction, it is 
enough to follow it in awarding the penalty, even though the former 
be defective — R. v. Johnson, 8 Q. B., 102; Barnes v. White, 1 C. B., 
192. 

When damages or compensation are to be awarded, the sum must 
be proportional to the injury sustained. If the Magistrate, for 
instance, has power to award 50 rupees as compensation for an act 
of malicious mischief, such as cutting a post out of a fence, he 
cannot award more than is proved to be reasonable compensation — 
R. V. Harpur, 1 D. & R., 222, per Best, J. 

If the information contains more than one offence, which is allow- 
able — R. V. Swallow, 8 T. R., 284; — though not desirable, the penalty or 
penalties should be carefully allotted to such as are adjudged to have 
Deen committed. A conviction of ** the said offence, '' when two are 
charged, would be bad — R. v. Salomons, 1 T. R., 249. When an infor- 
mation charged the defendant with (1) keeping his house open for the 
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sale of beer, (2) selling beer there, and (3) snflPering beer to be con- 
sumed there^ a general conviction imposing one penalty was held bad — 
Newman v. Bendysh, 10 A. & E., 1 1. It would have been valid 
if it had adjudged the defendant guilty of any one or more of them, 
and had imposed a penalty in respect of the offence or each offence 
specified—/?, v. Chandler, 14 East, 267. 

[A complaint including several offences is unobjectionable under 
the Criminal Procedure Code, and it is provided (s. 46) that when 
a person shall be convicted at one time of two or more offences 

?uni8hable under the same or different sections of the Indian Penal 
!ode, it shall be lawful for the Court to sentence such person, for 
the offences of which he shall have been convicted, to the several 
penalties prescribed by the said Code which such Court is competent 
to inflict ; such penalties, when consisting of imprisonment, to com- 
mence one after the expiration of the other. It shall not be 
necessary for the Court, by reason only of the aggregate punish- 
ment for the several offences being in excess of the punislunent which 
such Court is competent to inflict on conviction of a single offence, to 
send the offender lor trial before a higher Court Provided that in 
no case shall the person be sentenced to imprisonment for a longer 
period than fourteen years ; and provided also that if the case be 
tried by a Magistrate, the punishment shall not in the aggregate 
exceed twice the extent of punishment which such Magistrate is by 
his ordinary jurisdiction competent to inflict] 

Section 6. — Orders and Convictions. 

When the decision is against the defendant, the record of it is 
called in civil cases an order, and in criminal a conviction, unless the 
Act styles it differently — see, on this subject, Paley on Con v., 5th ed., 
159-164. If a form is given by the Act under which the case is 
prosecuted, it may or must, according to the language of the Act, be 
followed — Davison v. Gill, 1 East, 64; Goss v. Johnson, 3 Esp., 198; 
and a conviction is good on its face if it follows the statutory form, 
however defective that form may be — Wray v. Tohe, 12 Q. B., 492 ; 
R. V. Wilcock, 7 Q. B., 317 ; Stamp v. Sweetland, 8 Q. B., 13, 
22 ; E. V. Johnson, ib., 102 ; Nixon v. Nanney, 1 Q. B., 747 ; Re 
Boothroyd, 15 M. & W., 1; i?. v. J J. of Harwich, 13 Q. B., 
237, — unless, indeed, it was so defective as not to require that the 
place of the offence should appear to be within the Magistrate's 
jurisdiction, which must always appear on the face of the conviction — 
R. V. Hazell, 13 East, 139 [and if the form given does not contain 
all the particulars necessary to make out the offence, the Court cannot 
say that an offence has been committed — R, v. Johnson, 8 Q. B., 106, 
per Lord Denman, C. J.} If it adds to the statutory form details stated 
defectively, these may l)e rejected as superfluous — R. v. Jefferies 
4 T. R., 767. Convictions imder Sections 27-30 of the Police Act, 1856, 
must be drawn up in the form given in the schedule of the Act [see also 
Act IV of 1866 (Bengal) and Act VIII of 1867 (Madras).] But when 
no special provision is made, the conviction must contain the history of 
the whole proceeding from the information to the adjudication, except 
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the evidence, which need not be set forth in a Magistrate's conviction — 
Police Act, 1856, s. Ill [Act IV of 1866 (Bengal), s. 98, Act VIII of 
1867 (Madras), s. 74 and see the forms in the Code of Cr. Pro.] ; 
for whenever a special statutory power is exercised, the facts which 
give the authority must, in general, be stated — Christie v. Unwin^ 
1 1 A. & E., 373, 379 ; and it is a first principle as to all judicial 
acts done by Magistrates, that their jurisdiction should appear on 
the face of their proceedings — fer Abbott, C. J., in Kite and Lane's 
case, I B. & C, 101, 105; R. v. York, 5 Burr., 2684, 6 ; fVilkins 
v. Wrighty 2 Cr. & M., 191. The rule, indeed, is not confined 
to Magistrates. It is a general principle that a special authority 
conferred by statute must not only be strictly pursued, but must 
appear to be so on the face of the instrument by which it is exer- 
cised — R. V. Croke, I Cowp,, 26, 29. Whenever a power is given 
to particular persons to do any written act in any particular manner, 
or in certain particular circumstances, whether it be to parish ofiScers 
or Magistrates, to grant certificates, under which, if duly executed, 
other persons, especially public officers, are bound to act, or to grant 
warrants or make orders, their authority must appear upon the ^jn- 
strument itself: it must thereby appear that they are the persons 
authorized, and that the certificate, warrant, or order was made in the 
manner and in the circumstances required ; otherwise the certificate, 
warrant, or order is not obligatory, but void— per Lord EUenborough 
in R. V. Austrey, 6 M. & S., 324 ; per Lord Denman in R. v. Stain- 
forth, 1 1 Q. B., 66, 75. It should, therefore, state the place where it is 
made (in the margin) ; the information before a competent Magis- 
trate, and, where necessary, by a duly qualified prosecutor (see ex, 
gr. The Conservancy Act, 1856, s. 137), the summons or warrant, 
or, at all events, the appearance of the defendant, his confession or 
denial ; and, in the latter case, the fact that the several witnesses gave 
evidence and were duly examined by the Magistrate on oath in the 
defendant's presence ; the substance of the defence ; the witnesses 
examined for it, ut sup. ; and in the present tense. Hall v. Clarke, 
1 Mod. 81 — the finding of his guilt of the oflfence charged, duly 
negativing all necessary exceptions (^k/?., p. 27) ; the judgment imposing 
the penalty, imprisonment, damages, and costs, as the case may be ; 
the destination of the penalty (subject to what has been said above) ; 
and when damages are given, the number and value of the property — 
R. V. Burnaby, 2 Lord Kaym., 900 ; Charter v. GrcBme, 13 Q. B., 
236. It is said that when an adjournment of the case takes place, 
this also should be stated — Bum's J. Conviction IV, 29th ed. 995 ; 
Paley Con v., 189. The conviction or order should, further, be 
dated, or otherwise show the day on which the judgment was pro- 
nounced, for it takes eflTect in general on and from that day; sup., 
Exp. Johnson, 32 L. J. M. C, 193 ; and it must be under the 
hand and seal of the Magistrate, which is the only proper mode of 
authenticating it as the record of his proceeding. These several 
particulars are necessary, in order that it may appear ou the record 
that the defendant was duly prosecuted for a breach of the law, and 
duly convicted and sentenced for it according to law, by a Magistrate 
competent to try and determine the case. It need not show that 
the prosecution took place within the time limited by law [where the 
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limitation ia distinct from the enactment creating the offence], for that 
is a matter of defence, which need not be negatived — Wray v. Tokey 
1 2 Q. 6. 492, 507 ; nor need it specify whewer the conviction was 
made on view, confession, or evidence — Nixon v. Nannevy 1 Q. B.^ 
747 [in which case a form was given by the Statute, which form was 
followed]. In England, it may be drawn up on parchment or paper 
— 1 1 & 12 Vict, c. 43, 8. 17, except in cases to which that Act does not 
extend (s. 35); and in those cases it ought, it is said, to be on parch- 
ment — Burn's J. Tit. Conviction IV, 29th ed., 987. [Parchment ia 
not generally used in this country, and in trials under the Code of Cri- 
minal Procedure the conviction is on paper, and the Court in passing 
judgment, if the accused person be convicted, shall distinctly specify 
the offence of which, and the section of the Indian Penal Code under 
which, he is convicted ; or if it be doubtful under which of two 
sections the offence falls, shall distinctly express the same, and pass 
judgment in the alternative, according to Section 72 of the said Coae — 
Crim. Pro. Code, s. 381. The finding and sentence shall be 
recorded in one of the following forms, or to the like effect : — 

Litrials upon a formal charge, without Jury or the aid of Assessors : 

*T?he Court finds that Z. is guilty of the offence specified in the 
charge, — namely, that Z. has committed theft, and has thereby com- 
mitted an offence under Section 379 of the Indian Penal Code ; and 
the Court directs that the said Z. be" (sentence). 

( B.) " The Court finds that Z. is not guilty of the offence specified in 
the charge, — ^namely, that Z. has committed theft, and has thereby com- 
mitted an offence punishable under Section 379 of the Indian Penal 
Code ; and the Court directs that the said Z. be discharged." 

In trials in which no formal charge has been prepared: 

( C) " The Court finds that Z. has used criminal force, and has there- 
by committed an offence punishable under Section 353 of the Indian 
Penal Code, and directs that the said Z. be" (sentence^ 

(D.) " The Court finds that the complaint of assault is not proved 
against Z., and directs that he be discharged."] 

If the judgment is in the defendant's fevor, it is seldom necessary 
to draw up tne record of the acquittal, except where the defendant 
afterwards takes legal proceedings in respect of them ; when it is 
against him, the defendant is entitled to a copy of the record of 
the proceeding, on application — R. v. Midlam, 3 Burr., 1720. 
The authority of R, v. JJ. of Huntingdonshirey 5 D. & R. 588, 
contra^ may be justly questioned ; for it is a general principle of 
law (apart from the wider publicity given by the 46 Ed. 3 to 
the records of the superior Courts) that every person has a right 
to inspect and take copies of the proceedings of Courts in which he 
has any direct and tangible interest — 2 Tayl. Ev., ss. 1340-1344. 
The defendant seems entitled to a copy of the depositions also []in 
the presidency towns at all events], having regard to the 111th Section 
of the Police Act, 1856 [Act IV of 1866 (Bengal), s. 98; Act VIII 
of 1867 (Madras), s. 74. The Code of Criminal Procedure is silent 
on this subject]. Subject to this right, however, the practice in 
England is to make a minute of the conviction, but not to draw up 
the formal record of it until it is required. It may be drawn up 
after the defendant is in custody under a commitment — Massey v. 
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Johnson^ 12 East, 67; or after levy of the penalty — R, v. Barker, 
1 East, 186; or even after an action has been Drought against the Ma- 
gistrate in respect of it — Gray v. Cookson, 16 East, 13 ; Lindsay v. 
Leighy 11 Q. B., 455 ; Charter v. GrcBtney 13 Q. B., 216. It is also com- 
petent to the Magistrate, after having drawn up a defective convic- 
tion, and given it to the defendant as tne formal record of the pro- 
ceeding, to substitute an amended conviction, when required to 
return it into the Court — Massey v. Johnson, 12 East, 67 ; /?. v. Allen, 
\ 5 East, 333 ; R. v. Barker, 1 East, 186. This may be done [in England] 
after it has been returned to the Quarter Sessions, and even after the 
defendant is in custody under a commitment which recites the first 
defective conviction — R.y. Richards, 5 Q. B.,926; Charter y. Grceme, 
ubi sup. But in all these cases the defect can be cured only when 
the facts admit of it — ib. Any statement contrary to the facts would, 
if wilful, make the Magistrate liable to a criminal information — R. v. 
Allen, 15 East, 346; R. v. Simpson, 10 Mod., 382; 2 Hawk. P. C, 
c. 27, s. 69. It seems that if the penalty be omitted, the omission may 
be remedied before the formal conviction is drawn up and returned — 
R. V. Layton, 1 Salk., 352 ; R. v. Hlwell, 2 Lord Rayra., 1514. 

An amended conviction also cannot be submitted after the first 
conviction has been quashed, or, if it be not removed by certiorari, 
after the defendant has been discharged in consequence of the defec- 
tiveness of the first conviction, recited in the commitment — R. v. 
Chaney, 6 DowL, 281 ; Chancy v. Payne, 1 Q. B., 712. Convictions 
under the Police Act XIII of 1856, ss. 27-30, should be drawn up 
without delay, to be evidence in case of a second conviction for 
felony. A short and simple form is given for such cases — s. 110 [see 
also Act IV of 1866 (Bengal) and Act VIII of 1867 (Madras).] 

Orders, as distinguished from convictions, need not recite the pro- 
ceedings prior to the adjudication ; they must be drawn up before 
they are acted upon, and cannot, therefore, be returned in an amended 
form — R. V. JJ, of Cheshire, 5 B. & Ad., 439 ; and, unlike convic- 
tions, if bad in part, they may be good as to the residue, if the bad 
part is separable — R. v. Maulden, 8 B. & C, 78; R. v. Green, 2 L. M. 
& P., 130 ; R. V. Robinson, 17 Q. B., 466 ; Crane y. Powell, L. R. 4 C. 
P., 123 [but not so when the good and bad parts cannot be sepa- 
rated — R. V. Stoke Bliss, 6 Q. B., 158] ; while a conviction bad in part 
is bad altogether — R. v. Patchett, 5 East, 339. 

If several persons are tried for one offence committed by them 
jointly, the proper course seems to be to draw up one conviction only, 
and not a separate conviction for each defendant — R. v. Daman, 
1 Chit. 147, 150ii. The Magistrate may supei*sede his own order quia 
improvide emanavit, before it has been acted upon — Parishes of St 
Pancras and Rumbald, 1 Stra., 6. 

Section 7. — The Control of the Superior Courts. 

No appeal lies from the decision of the Magistrate, except when 

it is expressly given — Parsons v. Bland, Wightw., 228 ; R. v. 

Hanson, 4 B. & A., 519, 521; R. v. Stock, 8 A. & E., 405 ; R. v. 

The Recorder of Ipswich, %Jiovi\.,\OZ\ R. v. Sillem {the Alexandra 
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case\ 33 L. J. Ex., 209; R, v. The Justices of Warwickshire, 
25 L. J. M. C, 119 ; Henderson v. Bamber, 35 L. J. C. P., ^5 ; Re 
Sheffield Waterworks Co.yid., Ex., 60; L. R. 1 Ex., 54; R. v. Metzger, 
5 Howard, 176. [But extensive powers of appeal from the decisicms 
of Mofussil Magistrates are given by the Code of Cr. Pro., c. 201. 

If the case is in all respects within his jurisdiction, it is for nim 
exclusively to decide it. He is the sole judge of the credit due to 
the witnesses, and of the weight of the evidence. In deciding on 
the facts, he is in the same position as a jury in the superior Courts 
in England ; and, therefore, if the High Court, on inspecting the 
proceeding, found that there was evidence sufficient to be left to a 
jury, it would consider it sufficient to support a couTiction. His 
decision, therefore, except in cases where an appeal lies, is conclu- 
sive on the merits — that is, on the facts of the case, the weight of the 
evidence, and the credibility of the witnesses, however unjust or 
un-wise it may be — R. v. Boltoriy 1 Q. B., 66, 72 ; but it seems com- 
petent to him, with the consent of the parties, to state a case for the 
opinion of the Court upon any question of law arising upon the 
merits of the case — R. v. Dickenson, 26 L. J. M. C, 204 [and see 
also Code of Cr. Pro., s. 434].^ 

[The manner and form in which the power of supervision is exer- 
cised depends, in this coimtry, upon the particular words of the 
instrument by which the power is given. • 

The Judges of the Hign Courts in the presidency towns — Calcutta, 
Madras*, and Bombay — are, under the powers conferred by the Supreme 
Court Charters, and continued by the 24th and 25th Vict, c 104, 
8. 11, Justices of the Peace and Coroners, and have, as far as circum- 
stances will admit, the same jurisdiction as the Court of Queen's 
Bench in England respectively over Bengal, Behar, and Orissa, and 
every part thereof, over the Settlement of Fort St. George and the Town 
of Madras and limits thereof, and the factories subordinate thereto, and 
all the territories which are or hereafter may be subject to or dependent 
upon the Government of Madras, and within and throughout the 
Settlement of Bombay, and the Town and Island of Bombay, and tlie 
limits thereof, and the factories subordinate thereto, and all the terri- 
tories which are or hereafter may be subject to or dependent upon the 
Government of Bombay — Supreme Court Charters : Bengal, clause 
4; Madras, clause 8, Bombay, clause 10. This provision enables the 
Judges severally, but not the Court as a Court — R. v. Ramgovind 
Mitter; and In re Srotcn, cited in Morley's Digest, vol. 1, p. 381 — ^to issue 
prei-ogative writs, such as the writ of Habeas Corpus and the writ of 
Mandamus^ to persons subject to the civil or criminal jurisdiction only — 
In the matter of the Justices of the Supreme Court of Judicature at 
Bombay, 1 Knapp, 58; In the matter of the Maharanee of Lahore, 
Taylor, 428 ; and the same High Courts as Courts are empowered to 
issue writs of mandamus^ certiorari^ procedendo and error to Justices of 
the Peace throughout their respective presidencies — Supreme Court 
Charters : Bengal, clause 21 ; Madras, clause 47 ; Bombay, clause 
59 ; and Mayor's Court Charter, 26 Geo. 2. There is also a writ of 
certiorari under 33 Geo. 3, c. 52, s. 153, in all cases of con- 
victions, judgments, or orders, and other proceedings before Justices 
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of the Peace within the British settlements in India out of the 
Court of Oyer and Terminer, within and for the same, — such pro- 
ceedings being removable into the Court of Oyer and Tenmner 
and jail delivery of and for the same presidency. The Court of 
Oyer and Terminer within the meaning of this section would pro- 
bably now mean the High Court exercising its original criminal 
jurisdiction. It cannot remove a conviction by a Zillah Magistrate 
of a British subject, unless it be a conviction under the 63rd Geo. 3, 
c. 155 — In re Pattle, 1 Fulton, 313, — that is to say, unless the Magis- 
trate is and acts as a Justice of the Peace (Criminal Procedure Code, 
s. 42) ; and if the defendant appeals, the cerftVan is taken away—ii., 
s. 410 ; see also 9 Geo. 4, c. 74, s. 48. See post^ p. 55. 

All High Courts established or to be established by Charter under 
the 24th & 25th Vict, c. 1 04, have, by Sec. 15 of that Act of Parliament, 
superintendence over all Courts subject to their appellate jurisdiction. 
This section gives to the High Court large power over the inferior 
Courts to compel them to do any act which by law they should do, 
to command them to execute all powers with which they are vested, 
and to restrain them when they act without jurisdiction — Bhoyrub 
Chunder Chunder v. Shama Soonderee Dahea^ 6 Suth. W. R., Act X 
Rulings, 68 ; In re The Maharajah of Burdwan^ B. L. R., 2 
Appeals, 217 ; Showdaminee Dossee v. Manick Ram Chowdry, 9 Suth. 
W. R., 386 ; Gobind KoomaP Chowdry v. Kisto Komar Chowdry^ 7 
!&., 520 (Full Bench). But it does not give the High CJourt 
power to interfere where the Magistrate has jurisdiction,* even 
though he may appear to have acted arbitrarily or indiscreetly — 
Janokee Bullub SSing v. Duhhina Mokhun Chowdry^ ib., 519 (Full 
Bench). 

Lastly, the Sudder Court — that is, the highest criminal Court of 
appeal or revision in any part of British India to which the Code of 
Criminal Procedure extends (and this includes any High Court) — has 
power as a Court of Revision to call for the record of any criminal 
trial, or the record of any judicial proceeding of a Criminal Court, 
other than a criminal trial, in any Court within its jurisdiction, in 
which it shall appear that there has been error in the decision on a 
point of law, or that a point of law should be considered by the 
Sudder Court ; and may determine any point of law arising out of 
the case, and thereupon pass such order as to the Sudder Court 
shall seem right (Code of Cr. Pro., s. 404) ; and any Court of 
Session or Magistrate may call for and examine the record of any 
Court immediately subordinate to such Court or Magistrate, for the 
purpose of satisfying themselves as to the legality of any sentence 
or order passed, and as to the regularity of the proceedings of such 
subordinate Court. If the Court of Session or Magistrate shall be of 
opinion that the sentence or order is contrary to law, the Court or 
Magistrate shall refer the proceedings for the orders of the Sudder 
Court It shall not be lawlul for any other Court than the Sudder 
Court to alter any sentence or order of any subordinate Couiii, 
except upon appeal — Code of Cr. Pro., s. 434. These sections 
do not apply to the case of the conviction of a European British 
subject— jR. v. Brae, 3 Suth. W. R. (Crim.), 64. 
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This power of altering or amending the sentence of an inferior 
Court is in this country peculiar to Courts of reference and revision 
under the Code of Crinunal Procedure. 

The rest of this Chapter, therefore, so far as it relates to the writs 
I of mandamus and certiorari^ will be understood as directly applicable 
only to the High Court or Judges of the High Courts at the presi- 
dency towns having the same powers as the Court of] Queen's Bench 
! in England ; and it is one of its functions to superintend all inferior 
tribunals, to enforce, on the one hand, the exercise of the powers which 
are vested in them, and on the other to keep them within the limits of 
their jurisdiction — see 3 Black Com., 1 10. While, therefore, it will not 
revise their orders and decisions so long as they act within the lawful 
bounds of their jurisdiction, it will compel them to act when they 
wrongfully refuse to act within it, and will set aside their acts when 
they have acted beyond it. Thus, if the Court of Quarter Sessions 
in England (which is the usual appellate Court against the decisions 
of Justices) were wrongfully to quash a Justice's conviction on a 
matter of form, the Queen's Bench would set aside the order, and 
send back the case to be heard on the merits — B. v. Ridgtoay^ 5 B. 
& A., 517. 

If the Magistrate erroneously decides in favor of the defend- 
ant, not on the merits, but by declining jurisdiction, he may be 
compelled to entertain the case, by a writ of mandamus requiring 
him tq do so, or to show cause to the contrary. He is said to decline 
jurisdiction when his refusal to proceed arises from an erroneous 
decision on a preliminary point oi law, not of fact — B. v. JJ. of 
Kent, 14 East, 395 ; B. v. J J. of Surrey, 3 D. & L., 573 ; B. v. 
JJ. of Kesteveuy 3 Q. B., 810; B. v. Bingham, 4 Q. B., 877 ; B. v. 
J J. of Flintshire, 2 D. & L., 143 ; B. v. J J. of Cornwall, 5 A. 
& E., 134 ; B. V. The Becorder of Liverpool, 1 L. M. & P., 682 ; B. v. 
Bichards, 2 L. M. & P., 263 ; B. v. Hinckley, 32 L. J. M. C, 158. 
In B. V. Goodrich, 19 L. J. Q. B., 413, or B. v. The Freemen of 
Leicester, 15 Q. B., 671, the inferior tribunal declined to proceed on 
two preliminary Doints which they determined, viz,, first, that per- 
sonal service of^ a notice was essential ; and, secondly, that personal 
service had not been effected. The former being a point of law, and 
having been decided erroneously, was held good ground for issuing a 
mandamus ; but as the latter was a question of fact, the decision upon 
it was final. If the Magistrate enters upon the case, the Court will 
not interfere with his decision, when in the defendant's favor, because 
it is wrong on the facts, or because he erroneously rejected evidence 
which ought to have been admitted — Exp. Pratt, 7 A. & E., 27 ; B. 
V. J J. of the West hiding, 1 New Sess, Ca., 247; or otherwise 
decided erroneously on the law — B. v. Blanshard, 13 Q. B., 318 ; 
B. V. Dunn, 26 L. J. M. C, 74; 7 E. & B., 220; B. v. Dayman, 
26 L. J. M. C, 128 ; 7 E. & B., 672. If he were, upon hearing the 
case, to express his opinion in favor of the defendant, but were to 
decline to adjudicate, in order that the complainant might obtain 
the opinion of the Court upon the question, this would not be a 
declining of jurisdiction — B. v. Paynter, 26 L. J. M. C, 102 ; 7 E. 
& B., 328. 



Digitized by 



Google 



AND JUSTICE OP THE PEACE IN INDIA. 55 

It has been held in England that a mandamus could not be granted 
to compelJustices to do an act which might expose them to an action — 
B, V. J J. of Buckinghamshire y 1 B. & C, 485 ; B, v. Mirehouse, 

2 A. & E., 632; B. v. Colling, 21 L. J. M. C, 73); but perhaps this 
ma^ not apply in India, as Magistrates are not liable to an action for 
acts done without jurisdiction, when done without malice — Act XVIII 
of 1850. 

The record of the acquittal may be removed to the Court in the same 
manner as a conviction — Jackson v. Oaks^ 11 Jur., 1105. 

If the Magistrate's decision is against the defendant, and is errone- 
ous on the ground (1) that he has exceeded his jurisdiction, or (2) that 
he has conducted the proceedings contrary to the established rules of 
law, his order or conviction is, at Common Law, liable to be quashed. 
With this object, a writ of certiorari is issued, requiring him to certify 
the order or conviction, with the depositions, to the Court 

[The writ of certiorari proceeds from the Court of Queen's Bench, 
(or a Court to which the powers of the Queen's Bench are given), 
having a general superintendence over all other Courts of criminal 
jurisdiction, whether they be of an ancient or newly-created jurisdic- 
tion, unless the Statute or Charter which erects them expressly give 
them an absolute judicature, exempt from such superintendence — 2 
Hawk., c. 27, s. 22.] 

This writ has been frequently taken away in England by Acts of 
Parliament conferring summary powers on Magistrates and others ; 
but it is considered so important a right of the subject, that the Courts 
have repeatedly held that it is not to be taken away by inference or 
implication ; for instance, that such terms as that tne Magistrates 
were finally to determine — 2 Hawk., P. C, c. 27, s. 23 ; B. v. Jukes, 
8 T. R., 542, or that no other Court should intermeddle — B. v. 
Moreley, 2 Burr., 1041, would not suffice to take it away — see 
further, B. v. Terret, 2 T. R., 735 ; B. v. Bogers, 5 B. & A., 773 ; 
B. V. The Mayor of Liverpool, 3 D. & R., 275. 

But even when the certiorari is expressly taken away in general 
terms, the enactmenthas no application to cases where the inferior Court 
has acted without jurisdiction — B. v. J J. of Derbyshire, 2 Kenyon's 
N., 299; B. y. JJ. of Somersetshire, 5 B. & C, 816; B. v. The 
SheMeld B. Co., 11 A. & E., 194; B. v. The South Wales B. Co., 
13 Q. B., 988 ; Fenny v. The S. E. B. Co., 26 L. J. Q. B., 225 ; 
B. V. St. Albans, 22 L. J. M. C, 142. Nor does it apply to the 
Crown — ^that is, to the prosecutor— unless an intention to that effect 
very explicitly appears ; for the prerogative of the Crown cannot be 
affected except by express terms — B. v. Cumberland, 6 T. R., 194 ; 

3 B. & P. 354 ; B. v. Allen, 15 East, 333. Where a conviction was 

Erocured against a servant by the fraud and collusion of himself and 
is master, for the purpose of protecting the latter from proceedings 
for penalties, the Court of Queen's Bench quashed it on certiorari, 
notwithstanding that the certiorari was taken away — B. v. Gillyard, 
12 Q. B., 527 ; see also Lord Denman's remarks in B. v, J J. of 
Cambridgeshire, 4 A. & E., 121. It would seem, then, that the 
general enactment that no certiorari shall issue, operates only where 
the defect is matter of form or procedure merely. 



Digitized by 



Google 



56 DUTIES OP A MAGISTRATE 

The certiorari is, in some cases, taken away in India — see 9 Geo. 
4, c. 74, s, 49 [Cr. Pro. Code, s. 410]. The Police Act XIII 
of 1856, s. Ill, does not take it away; but it enacts that the 
conviction of Police Magistrates shall not be quashed for error of 
form or procedure, but only on the merits — see also Acts III of 
1855, s. 5 ; I of 1856, s. 8 ; XI of 1856, s, 3 ; and XXXI of 1860, 
8. 42. What is meant by the merits here is explained by the subsequent 
passage, that ^^ if no jurisdiction appears on the face of the conviction, 
but the depositions supply that defect, the conviction shall be aided 
by what so appears there." The conviction, it would seem, is 
not to be quasned for formal errors, but only where it was made 
without jurisdiction ; that is, in the same cases as it would be quashed 
in England where the certiorari is taken away. And now in England 
also, where there is an omission or mistake in the order or conviction 
which makes it defective in form, and it appears that the Justices had 
sufficient grounds in proof to draw it up free from such defect, the 
superior Court before which it is brought by appeal or certiorari 
may amend it, and adjudicate on it as if no such mistake or omission 
had existed — 12 & 13 Vict., c. 45, s. 7. In Calcutta [and Madras 
also, under the local Acts] the convictions, orders, and judgments 
of the Police Magistrates are subject to be quashed only on the 
grounds of want of jurisdiction, or absence of any legal evidence, 
or error of law— Bengal Act IV of 1866, s. 98 [Madras Act VIII 
of 1867, s. 78]. 

It has been said that, in construing a conviction, the Court intends 
nothing in its favor, and nothing against it — /?. v. Hazelly 13 East, 141, 

fer Lord EUenborough ; i?. v. Daman, 1 Chit, 155, per Holroyd, J. 
n former times it was a rule to construe convictions and commit- 
ments strictly, — that is, to presume everything, whether in the way 
of omission or of ambiguous statement, against their validity — per 
Dallas, J., in Brittain v. Kinnaird, 1 B. & B., 439; see also R. v. 
Davis, 5 B. & Ad., 551 ; JH. V. JoneSy 12 A. & E., 684; and this 
rule seems still applied when the question of jurisdiction is involved, 
such as the style of the Magistrate, and the locality and description 
of the offence. Every instrument which affects a man's liberty or pro- 
pertv out of the course of the common law, ought, on the face oi it, 
to show the authority sufficiently — per Cur. m Lindsay v. Leiah, 11 
Q. B., 455, 465 ; and in R. v. Stainforth, ib., 75. The language is that 
of the Magistrate : it is to be presumed that he states the act which 
he has done in terms most favorable to his right to do it ; if he uses 
doubtful words, or omits any material statement, the presumption 
is that he did so intentionally, and what he states or omits is taken 
most strongly against him — see per Coleridge, J., in /?. v. Toke, 8 
A. & E., 227. He must, consequently, so express himself as to show 
beyond dispute that he has jurisdiction. But if this clearly appears, 
any reasonable intendment will be made in favor of the order or 
conviction — per Coleridge, J., ubisup. ; see ex. gr. R. v. Chipp, 2 Stra., 
711; R. V. ^eale,5 C. & P., 135; fVrai/ y. Toke, 12 Q. B., 492. 
The rule seems justly stated in an American case as that whatever 
intendment there may be in favor of the decision, there can be none 
in aid of the right to decide — Morrow v. Ward, 4 Iowa, 77, cited in 
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Pritchard*s Adm. Dig., 274n 22. It is said that orders are con- 
strued more liberally than convictions — R. v. Lloydy 2 Stra., 996 ; 
Hammond's Case, 9 Q. B., 92, but this dictum can have but a limited 
effect, for the reason above mentioned — see Lindsay v. Leighy 11 Q. 
B., 455, ubi sup. 

If the conviction be bad on the face of it for want of jurisdiction, 
the defect may be cured from the depositions under the Police Act, 
1856,8. Ill [Act IV of 1866 (Bengal), s. 98; Act VIII of 1867 
(Madras), s. 78], if they furnish the requisite matter to amend by. 

Section 8. — The Grounds which vitiate a Conviction. 

The want of jurisdiction which vitiates a conviction may depend 
on various circumstances. Most of them have been mentioned in 
the first chapter, or may be collected from the preceding sections of 
this chapter. 

To what has been there said, it may be here added, with respect 
to the offence charged, that the jurisdiction depends on the nature, 
not on the truth, of the charge. 

If the offence charged is one which the Magistrate has authority to 
try, his autliorit}- is not ousted by the fact that the charge is false — 
B. V. Bolton, 1 Q. B., 66 ; Cave v. Mountain, 1 M. & Gr., 257 ; West 
V. Smallwoody 3 M. & W., 4i8 ; Mills v. Collett, 6 Bing., 85 ; Gwinne 
V. Foole, 2 Lutw., 1560; Lowther v. Earl of Radnor, 8 East., 123. But 
if the information does not state the charge in such terms as to show an 
offence over which the Magistrate has jurisdiction, his finding the 
defendant guilty of that which is imputed to him there would not give 
him jurisdiction — N. v. Bolton, 1 Q. B., 66, uli sup. So, if the charge, 
being really insufficient in the information, is mis-stated in the con- 
viction, the mis-statement cannot give him jurisdiction-^-/<i. 

If there be no evidence whatever in support of the charge, the con- 
viction would be without jurisdiction. Ajs already stated, th^ superior 
Court exercises no appellate jurisdiction over cases decided by a Police 
Magistrate within his jurisdiction, and the Magistrate is, in such cases, 
the sole judge of the evidence, if it be such as would be considered 
reasonably sufficient to be left to a jury on a trial — Paley, 178, 3rd ed. 
But if no such evidence appears, there would be no jurisdiction, and the 
conviction would be bad for that reason. As Cockburn, C. J., said in 
Pater's Case, 33 L. J. M. C.,142, 149, the Court will see that there is 
evidence upon which the inferior tribunal could reasonably convict, but 
vrill not try the effect of the evidence — see also 1 Wms. Saund., 263, 
note (/); R. v. Hale, Cowp., 728; R. v. Davis, 6 T. R., 177 ; A v. 
Reason, Id., 375 ; R. v. Smith, 8 T. R., 588; R. v. Glossop, 4 B. & A., 
616 ; Exp. Rausley, 3 Dowl. & R., 572 ; Exp. Bailey, 23 L. J. M. C, 
161 ; Coster v. Wilson, 3 M. & W., 41 1 ; R. v. Bolton, 1 Q. B., 66 ; In 
re Ternan, 33 L.J. M. C, 201 ; Leader v. Yell, Id., 231 ; Barker v. 
Davis, 34 L. J. M. C, 140. 

A common case of a conviction being bad for want of evidence to 
support the charge, is where the Magistrate has misunderstood the 
meaning of the Act in the terms of which the charge is framed. 
Thus, when an Act of Parliament subjected to fine or discharge 
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surveyors who demanded or wilfully received higher fees than those 
allowed by the Act, a conviction of a surveyor upon that charge was 
quashed, when the ^'acts showed that he had demanded the wrong fee 
under a mistake of fact ; for the Act applied only to cases of wilful 
extortion, and not to bond fide mistakes, as the inferior Court must 
have held before it could have convicted him — B. v. Badger ^ 25 L. J. 
M. C, 81 ; see also B, v. Pereira, 2 A. & E., 375 ; Cooper v. Woolleyy 
L. R. 2 Ex., 88 ; EUton v. Bose^ L. R. 4 Q. B., 4. In such a case there 
is no evidence to support the charge in its true and legal meaning. 

Again, if the punishment be not warranted by law {sup., s. 5), the 
conviction would be bad for want of jurisdiction. It would be bad 
on the same ground if it were founded on a bye-law which was invalid — 
B. V. Bose, 24 L. J. M. C, 130 ; S. C. nom. B. v. Wood, 5 E. & 
B., 49 ; B. V. Lundie,S\ L. J. M. C, 157 ; Young v. Edwards, 33 L. J. 
M. C, 227. So, if judgment were given against the defendant in his 
absence, and without his having been first sununoned to attend, so 
grave an irregularity would probably be considered as going to the 
jurisdiction — Buchanan y. Bucker, 9 East., 192; B, v. Freemen of Lei' 
cester, 15 Q. B., 671 ; Exp. Jones, 1 L. M. & P., 357; see sup., s. 3. So, 
if the law allowed him ten days to appear, and the summons required 
him to appear in a shorter time, which he failed to do, a conviction or 
order made in his absence would seem equally invalid for want of 
jurisdiction — Mitchell v. Foster, 12 A. & E., 472 ; and see B. v. Scotton, 
sup., p. 32. So, if in awarding compensation or damages the conviction 
or order gave more than nominal damages when there was no evidence 
of substantial injury — B. v. Harpur, 1 D. & R., 222. 

On the other hand, such errors as the want of proof of service of the 
summons, ifthere has been a service in fact — Exp. Hopwood, 15 Q. B., 
121 ; or a direction that costs shall be paid to a wrong person — B. v. 
Binney, 1 E. & B., 810; 22 L. J. M. C, 127 ; or the wronrful deten- 
tion of the accused — Van BoverCs Case, 9 Q. B., 669 ; or the wrong- 
ful refusal to adjourn, to enable the defendant to prepare himself 
with legal assistance or otherwise; or the misrecital of the title of an 
Act of Parliament, are mere errors of procedure, and do not go to 
the jurisdiction. They are not, therefore, grounds for quashing a 
conviction, when the certiorari has been taken away — B. v. Biggins, 
5 Law Times, N. S., 605 ; B. v. Westley, 29 L. J. M. C, 35. 

When the jurisdiction of the Magistrate depends upon a question col- 
lateral to the merits of the case {sup,, p. 10), the Court will enquire 
whether he formed a correct judgment upon ihe facts, as well as the 
law, touching that point ; for a Judge with limited power cannot give 
himself jurisdiction by a wrong decision on a point, whether of fact or 
law, collateral to the merits of the case, upon which the limits of his 
authority depends — Bunbury v. Fuller, 23 L. J. Ex., 29, 35 ; per 
Erie, J., in B. y. Nunnellv, 27 L. J. M. C, 260. 

Suppose, for instance, that upon a matter being brought before the 
Magistrate of a district, as having arisen within it, the party charged 
should contend that it arose out of the district. This is clearly a 
collateral matter independent of the merits. On its being presented, 
the Magistrate must not immediately forbear to proceed, but must 
enquire into its truth or falsehood, and, for the time, decide it ; but this 
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decision is open to question, and if he has improperly forborne or pro- 
ceeded in the main matter, the Court will correct the mistake — per 
Cur. in Bunbury v. Fuller y ubisup. ; see also R. v, MilnrowyS M. & S., 
248 ; Exp. McFee, 9 Ex., 261 ; Thompson v. Ingham, 14 Q, B., 710 ; 
1 L. M, & P., 216 ; R. v. Grant, 14 Q. B., 43 ; R. v. Colling, 17 Q. 
B., 816; 21 L. J. M. C, 73; inre Bowen, 21 L. J. Q. B., 10; R. v, 
Cridlandy 27 L. J. M. C, 28. 

It has been said that when there is conflicting evidence on the 
collateral question, when it is one of fact, on which the jurisdiction 
depends, the Court will not, on an application for a prohibition (and 
therefore, it may be presumed, on an application for a certiorari), 
review the decision pronounced below — Joseph v. Henry, 1 L. M. & 
P., 388 ; and see Brown v. Cocking, L. R. 3 Q. B., 672. But it may 
be doubted whether this opinion is altogether in harmony with the au- 
thorities above cited ; the dictum of the last-mentioned case was not 
assented to by Hannen, J., and was modified by Cockburn, C. J., in 
Elston v. Rose, Jj. B. 4 Q. B., 4, 7. But where the decision on the 
merits turns on the identical question on which that on the jurisdiction 
depends, and the information or complaint shows jurisdiction on its 
face, the Court will not interfere on the ground of want of jurisdiction, 
since to do so would be in effect to entertain an appeal from a decision 
on the merits — Be Bowen, 21 L. J. Q. B., 10; Lexden Union v. South' 
gate, 23 L. J. Ex., 316, 10 Ex., 201. 

If the fatal defect does not appear on the face of the conviction, 
it may be shown aliunde, upon applying for a certiorari — per Lord 
Campbell, C. J., in Exp. Bailey, 23 L. J. M. C, 161 ; R. v. Badger, 
25 L. J. M. C, 81 ; Exp. Baker, 26 L. J. M. C, 155 ; 2 H. & N., 219; 
Penny v. S. E. Ry. Co., 26 L. J. Q. B., 225 ; Re Thomson, 30 L. J. 
M. C., 19; 6 H. & N., 193; Bruyeresy. Halcomb, 3 A. & E., 381 ; 
B. V. Great Marlow, 3 East., 244. It has been said that this is other- 
wise on habeas corpus — Exp Smith, 27 L. J. M. C, 186. But in Re 
Peerless, 1 Q. B., 152, Littledale, J., said that on a return to a habeas 
corpus, the Court is to look to the facts there set out, except so far as 
they may be varied by affidavit. 

In England, the Court of Queen's Bench will, on certiorari, en- 
tertain affidavits where the conviction is good on the face of it, not 
only to show that preliminary matter required to give the Justice 
jurisdiction to enter upon an enquiry into the merits of the case was 
wanting — see R. v. Bolton, 1 Q. B., 66; R. v. Badger, 6 E. & B., 
137 ; R. V. Wood, 5 E. & B., 49 ; R. v. J J. of Totness, 2 L. M. & 
P., 230; the judgments in R. v. St. Olave's District Board, 8 E. & 
B., 529 ; and in Re Smith, 3 H. & N., 227, — or that circumstances ap- 
peared in the course of the enquiry which ousted his jurisdiction — R. 
V. Nunnelly, E. B. & E., 852 ; R. v. Cridland, 7 E. & B., 853 [Re 
Furniss, cited by Denison, J.,in Re Wakefield— 1 Burr., 386, andalluded 
to in] R. V. Backhouse, .SOL. J. M. C, 1 18, but also that there was no 
evidence to prove some fact, the existence of which was essential to 
establish the oflence charged, (i?. v. Badger, ex. gr.) 1 Smith's L. 
Ca., 674, 5th ed. ; 692, 6th ed.. Notes to Crepps v. Burden ;— or to 
show what the evidence was — Wilkinson v. Button, 32 L. J. M. C, 
152 ; 3 B. & S., 821. 
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The same practice would no doubt be followed in the High Courts 
in India, when necessary ; but the defect arising from the latter 
causes is ascertainable without affidavit, from the depositions, which 
are returned in obedience to the writ of certiorari — Police Acts XIII 
of 1856, s. Ill [ IV of 1866 (Bengal), s. 98; and VIII of 1867 
(Madras), s. 78]. 

It IS necessary to add here that a proposition of law, inaccurately 
stated or apprehended, has introduced some confusion in this subject — 
see Notes to Crepps v. Durden, ubi sup. It has been sometimes 
laid down, with undue latitude, that a conviction is conclusive as to 
all facts stated in it, for the purpose of showing jurisdiction, and 
that where it is good on its face, the defendant has no remedy except 
by criminal information against the Magistrate ; and it has been 
inferred that facts so stated could not be contested in an application to 
quash the conviction — Re Clarke^ 2 Q. B., 619,634, per tatteson, J. 
If this were so, a conviction which did not disclose the defect of 
jurisdiction would, contrary to what has been above stated, be un- 
assailable, and the errors of the Magistrate would be effectually 
cured by his mis-statements. 

But the proposition is correct only in the sense that its truth 
cannot be contested by a plea to it, when it is removed by certiorari, 
Palev Conv., 450, or when the facts recorded in the conviction are 
sought to be controverted in an action against the Magistrate, Pro- 
perly stated, the rule is that a matter of fact adjudicated by a judicial 
officer within his jurisdiction cannot be put in issue in an action 
against him, as long as his judgment remains in force. Until it is 
quashed, it is conclusive for the purpose of protecting him — Kemp v. 
Neville, S\ L. J. C. P., 158, 163 ; Basten v. Carew, 3 B. & C, 653 ; 
Strickland v. fFard, 7 T. R., 633/i ; Fawcett v. Foulis, 7 B. & C, 
394; Ashcroft v. Bourne, 3 B. & Ad., 684 ; Gray y. Cookson, 16 
East., 13 ; per Pollock, C. B., in Tarry v. Newman, 15 M. & W., 653 ; 
unless, perhaps, it is proved to have been made fi'audulently by 
him — see Penney v. Slade, 5 Bing., N. C, 319 ; or unless the want 
of jurisdiction is shown by other acts of the Magistrate in the same 
matter, as in Crepps v. Durden, Cowp., 640, where there were four 
several convictions which were good on their face, but, by collating 
them, it became manifest that three of them were void. Except in 
such peculiar cases, the production of the judgment, and ot the 
proceedings on which it is founded, is a bar to all enquiry respecting 
the truth or falsehood of the facts stated, and conclusively establishes 
the inmiunity of the Judge — 2 Tayl. Ev., s. 1482. 

The well-known case of Brittain v. Kinnaird, 1 B. & B., 432, 
referred to by Patteson, J., in support of his decision in Clarke's 
Case^ 2 Q. B., 619, 634, was an action against Magistrates, on the 
ground that the conviction was without jurisdiction. The convic- 
tion had not been quashed ; and as it appeared on its face that the 
Magistrates had jurisdiction over the matter, place, and person, it 
was held that the facts there found could not Tbe controverted in the 
action — see also Mould v. Williams, 5 Q. B., 469; and comp. 
Ayrton v. Abbott, 14 Q. Bk, 1, as to facts not found by the conviction. 
The dictum that when the conviction is good on the face of it, the 
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defendant has no remedy except by criminal information, must be 
understood to mean that this is his only remedy against the Magis^ 
trate as long as the conviction subsists, but not that it is not open 
to him to have it quashed for want of jurisdiction by bringing the 
latent defect before the Court. 

Section 9. — The Certiorari and Return. 

The writ of certiorari is granted as a matter of course to the 
Crown, or the private prosecutor, Paley Con v., 409, 5th ed,, but 
the superior Courts exercise a discretion in granting or refusing it 
to the defendant, id., 412, and- they refuse it when they consider 
that the conduct of the applicant in the proceeding before the 
Magistrate has estopped him, or disentitled him from raising the 
objections to which the conviction or order would otherwise be 
justly open. For instance, if he waives an objection when before 
the Magistrate, which, if not waived, might have been cured, 
it is not competent to him to raise it afterwards — R. v. JJ. 
of Cheshire, 8 A. & E., 398; R. y. New Holland, id., 429; R. 
V. Clarke, 6 Q. B., 349 ; for he has been in effect a party to the 
objectionable act of which he complains — i?. v. JJ. of Leicester, 
29 L. J. M. C, 203 ; R. v. Knox, S2 L. J. M. C, 257. He has no 
right to take his chance of a decision in his favor, and then to set up 
an objection which would have prevented the Magistrate from pro- 
nouncing any — H. v. JJ. of Salop., 29 L. J. M. C.,39 ; Taylor y. Clem" 
son, 11 CI. & F., 610, 642 — just as, in the course of a trial, a party has 
no right to object to the answer to a question, after acquiescing in 
the question being put — fVebb v. Smith, Ry. & M., 106; see inf., 
c. 6, s. 16. But this rule applies only when the defendant is the 
applicant. The Court would not enforce the order on the appli- 
cation of his opponent, where there was, in fact, a want of jurisdic- 
tion—/^. V. JJ. of Leicester, 29 L. J. M. C, 203; Smith v. 
Brown, 2 M. & W., 851 ; Lawrence v. Wilcock, 11 A. & E., 941 ; 
Lismore v. Beadle, 1 DowL, N. S., 566 ; Andrews v. Elliot, 
5 E. & B., 502 ; and Stuart v. Forbes, 1 Macn. & Gord., 137. 

As soon as the writ of certiorari is served on the Magistrate, it 
supersedes his authority, and all subsequent proceedings would be 
void, as well as expose the Maristrate to attachment and fine for 
contempt of Court — 2 Hawk., P. C, 27, ss. 59, 62; but it does 
not stay the sale of goods previously distrained under the Magistrate's 
warrant — R. v. Nash, 2 Lord Raym., 990. 

It is the duty of the Magistrate to make a return in obedience to 
the writ. Tlie manner of making the return is as follows, viz. : — On the 
back of the certiorari should be inscribed, ** The answer of, " &c. The 
style and authority of the person making the return should be here 
specified, below which is inscribed, " The return of this writ appears 
by a certain schedule annexed thereto." This is usually signed by the 
lifagistrate making the return, but it is sufiScient if the name and style 
appear in the return, though not subscribed — Paley Con v., 426. The 
return must certify the record itself, and will be bad if it only certi- 
fies the tenor thereof, or even a copy of the record ; and it must 
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describe the Magistrate, and be under seal — id. If the return is wilfully 
false^ the Magistrate is liable to an action and to a criminal informa- 
tion. 

The depositions, or a copy of them, should be annexed, and should 
be certified to be those on which the conviction was made — see Police 
Acts XllI, 1856, s. Ill [IV of 1866 (Bengal), s. 98 ; VIII of 1867 
(Madras), s. 78]. 

Section 10. — The Commitment and Distress. 

When the offence is punished by imprisonment, it is necessary to 
make an order for the purpose. This is called the warrant of commit- 
ment in execution. It seems to have been recently doubted whether 
at common law a commitment need fin every case] be in writing — per 
Cur. in Kemp v. Neville, 10 C. B. N. S., 523; 31 L. J. C. P., 158, but 
the old books lay down that writing is necessary — 2 Inst., 52, 591 ; 2 
Hale, 122 ; Dalt, 125; 2 Hawk., c. 16, s. 13. 

[Under the Code of Criminal Procedure the commitment must be by 
a warrant in writing directed to some jailor or other officer or person 
having authority to receive and keep prisoners, and in the form given 
by the Act, or to the like effect ; thus : — 

To , Jailor of . Whereas , of , is charged with 

(state the offence in respect of which the prisoner is charged, and the 
authority of the committing officer ^y you are hereby required to receive 

the said into your custody m the said jail of , and him there 

safely to keep until he shall be thence delivered by due course of law. 
Dated the day of ]. 

Unlike a conviction, it must be prepared with all convenient speed ; 
for a detention of the prisoner (which may be by oral order — Still v. 
Walls, 7 East., 533) for a longer time than it is necessary to draw it 
up is not justifiable — Hutchinson v. Lowndes, 4 B. & Ad., 118, and 
the irregularity would not be cured by the equally great one of 
antedating the commitment. If the Act gives a form of commitment, 
it should be followed exactly, and the warrant will be valid, however 
inherently defective on general principles — Exp. Alison, 24 L. J. 
M. C, 73 ; 10 Ex., 6^ 1. If no form is given by Statute or Act, it should 
contain the following particulars: — 

It should be addressed to a police officer, and to the keeper of [ ] 
the jail [ ]. It must state correctly the name of the prisoner — Hoye v. 
Bush, 1 M. & Q. R.,775, or, if his name be unknown, it must describe 
his person, as his stature, complexion, hair, &c. — 1 Hale, 577. It 
should state not only the name but the office and authority of the com- 
mitting Magistrate — 2 Hawk., c. 16, s. 13; R. v. York, 5 Burr., 2684. 
It must also state the fact of the prisoner having been convicted, 
and should set forth the offence itself with as much particularity as is 
requisite to show that the commitment is founded on a good conviction 
for the specific offence there set forth, and by a Magistrate having 
jurisdiction to convict for it — 2 Inst., 591; 2 Hawk., c 16, s. 16; 
R, V. Bartlett, 1 D. & L., 95; R. v. King, id., 721 ; Re Geswood, 
23 L. J. M. C, 35 ; 2 E. & B., 952; R. v. Judd, 2 T. R., 255; Dr. 
Groenvelfs Case, I Lord Raym., 213; R. v. Croker, 2 Chit, 138 ; R. v. 
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Gourlay, 7 B. & C, 669 ; Wilkins v. fVri^ht, 2 C. & M., 203. If it 
did not show on its face an authority to imprison, the officer could not 
lawfully execute it — see inf., c. 4, s. 3. It need not, however, 
state the offence in the same terms or with the same precision as it is 
stated in the conviction : as long as it discloses substantially the same 
offence, its differing from the conviction in some particulars is not 
material— SariiM v. fFhite, 1 C. B., 192; R. v. Taylor, 7 D. & R., 
622 ; Mason v. Barker^ 1 C. & K., 100. The commitment, further, 
must state distinctly whether the imprisonment is to be for a time 
certain, or for a time certain determinable upon the payment of a fine 
or other sum of money ^which also must be exactly specified — R. v. 
Hale, Cowp., 728),orotnerwi8e, as the law may direct; for the defend- 
ant is entitled to know how and when he can regain his liberty. 
Any commitment adding to the penalty or punishment imposed by the 
conviction would be illegal — Wood v. Fenwick, 10 M. & W., 195. If, 
for instance, the conviction had imposed a fine, without costs, a war- 
rant of commitment until the fine and another sum for costs were paid 
would be bad — Leary v. Patrick, 15 Q. B., 266 ; Rogers v. Jones, 

3 B. & C, 409. 

If the commitment be not for the purpose of carrying out a sentence 
of imprisonment, but to enforce the payment of a penalty, it should 
allege the want of a sufficient distress — R, v. Whitlock, 1 Stra., 263, per 
Eyre, J.; Dr. GroenveWs Case, 1 Lord Raym., 213. In Exp. Fletcher, 

1 D. & L., 726, Patteson, J., thought a warrant without date bad ; 
but the Court of Exchequer has held that no date is necessary ; the 
imprisonment beginning from the time when the prisoner is taken into 
custody under it Exp, Foulkes, 15 M. & W., 612 ; Barham v. Joyce, 

4 Exch., 487. The imprisonment begins with the arrest — Bowlder's 
Case, 12 Q. B., 612. The commitment must, in general, be under the 
seal as well as the hand of the Magistrate — 1 Hale, 583 ; Paley, 319. 

A commitment bad in part is bad altogether. Thus, if it were to 
order imprisonment for two sums, but the payment of one of them 
was not enforceable by imprisonment, or for one sum really consisting 
of two sums, one of which was not so enforceable, it would be bad 
altogether— jEorp. AddU, 1 B. & C, 87 ; Clark v. Woods, 2 Ex., 395 ; 
Sibbald v. Roderick, 11 A. & E., 38. 

It has been held that a warrant of commitment bad on the face of it 
could not be supported by a good conviction in an action against the 
committing Magistrate — Wickes v. Clutterbuck, 2 Bing., 483 ; but on 
habeas corpus, uie Court would not notice the defect unless the con- 
viction were returned to the Court, nor then if the latter were valid 
and cured the defect— jR. v. Taylor, 7 D. & R., 622. But the Court 
will not presume that there was a good conviction in support of a bad 
commitment — R. v. Tordoft, 5 Q. B., 933. 

At common law, dies Dominicus non est jtiridicus, — ^that is, no judicial 
business can in England be transacted on that day — Co. Litt., 135a ; 

2 Inst., 264 ; Com. Dig. Temps., B. 3 ; see the judgment of Lord Mans- 
field in Swanne v. Broome, 3 Burr., 1595. But all ministerial acts might 
formerly be done on a Sunday. A person, for instance, might be arrested 
on civilprocess, and therefore on a commitment or warrant by a Magis- 
trate. The Sunday Act (29 Car. 2, c. 7), however, prohibits the service 
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of all writs^ process, warrants, orders, judgments, and decrees, except 
in cases of treason, felonj, and breach of the peace. But it is difficul t to 
believe that this Act is law in India ; and if it be not, a writ or 
waiTant of arrest, or commitment for a debt or misdemeanour, may 
lawfully be executed on Sunday. [It has been held that the Sunday 
Act does not apply to cases of arrest under the Code of Criminal 
Procedure — see/^. v. Abrahaniy Bengal L. R., 1 Appellate Cr., 17]. 

If the commitment [by a Police Magistrate] in execution be bad on 
the face of it, the de&udant may sue out a habeas corpus from the 
superior Court for his discharge. The oflScer in whose custody he is, 
brings him up before the Court which issued it, in obedience to the 
writ, with the wari*ant of commitment. The latter is examined, and if 
it be found incurably bad, the prisoner is discharged. 

If the commitment be bad, the Magistrate may draw up and deliver 
to the jailor another which is good — S. v, Gordon, 1 B. « A., 572« ; 
B. V. Hichardsy 5 Q. B., 926; R. v. Cross, 26 L. J. M. C, 201 ; Exp. 
Smith, 27 L. J. M. C., 186. But this can be done only when the 
facts admit of it. If the offence, for instance, was defectively re- 
cited, the defect might be cured ; but not if the fault lay, not in the 
recital, but in the information or conviction on which the warrant 
proceeded. If the conviction imposed a penalty without costs, and 
the commitment included costs, a fresh commitment omitting them 
might be delivered to the jailor. The defendant is entitled under the 
Habeas Corpus Act to a copy of the warrant of commitment [by a 
Police Magistrate] within six hours of his demanding it of the officer 
in whose custody he is. 

When the offence is punishable by a fine, penalty, or damages, the 
Act which creates the offence sometimes provides special means for 
enforcing its payment. When it does not, the method of enforcing 
the payment of fines and penalties is provided by Section 26 of the 
Police Act of 1860, and Sections 105, 106, of the Police Act of 1856, 
— that is, by distress and sale of the goods of the offender ; and if it 
appear, or if it be returned on the warrant of distress, that no suffi- 
cient distress can be had within the jurisdiction, by imprisonment in 
jail for not more than two months when the fine is under 50 rupees, 
not more than four months when it is under 100 rupees, and for no<; 
more than six months in any other case [and see Code of Cr. 
Pro., 8. 61]. But the imprisonment determines on payment. If 
there are goods, but they are not sufficient, they should not be 
taken, for he cannot be both fined and imprisoned, where the law 
imposes the latter as the alternative in default of the former — R, v. 
fVyatt, 2 Lord Raym., 1 189. Where a warrant of distress issues, the 
defendant may be detained or bailed until the result be returned — 
Police Act, 1860, s. 26. 
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CHAPTER m. 

PREVENTION OP BREACHES OP THE PEACE. 

Section 1. — General Powers of Justices. 

The Commission of the Peace gives Justices authority (1) to pre- 
vent breaches of the peace, (2) to suppress them when they occur, 
and (3) to apprehend the offenders and to bring them to justice. 

With respect to the prevention of breaches of the peace, the Com- 
mission directs the Justices " to cause to come before you, or any of 
you, all those who to any one or more of our people, concerning 
their bodies, or the firing of their houses, have used threats, to find 
sufficient security for the peace, or their good behaviour, towards us 
and our people ; and if they shall refuse to find such security, then 
them in our prisons, until they shall find such security, to cause to be 
safely kept." The power of the Crown to confer this authority is 
traced to the 1st Edw. 3, Stat. 2, c. 16, and the 34th Edw. 3, c. 1, 
which are the foundations of the Commission of the Peace. Whether 
those Acts warranted the Crown in conferring so large an authority, 
was once doubted, but this cannot now be questioned. The Magistrate, 
however, must take care not to go beyond the terms and fair meaning 
of the Commission — R. v. Dunn, 12 A. & E., 617. 

Under the clause in question, a Justice of the Peace is authorised 
(a) to take surety of flie peace, and (J) to take surety for the good 
behaviour; and a [Police] Magistrate [in the Presidency Towns] has 
the same powers— Police Act, 1856, s. 108 [Act IV of 1866 
(Bengal), s. 96 ; Act VIII of 1867 (Madras), s. 72 ; and a Magistrate 
in the mofussil has like powers under the Code of Criminal Procedure, 
Chapters XVIII and XIX]. 

[Justices of the Peace in India are not now appointed by commission, 
but by the Governor-General, Governor, or local Government, by 
notification in the Gazette under Act II of 1869 ; and their powers, as 
defined in Section 5 of that Act, are to conunit for trial European 
British subjects of Her Majesty to the Court prescribed in that behalf 
by the law in force for the time being, and to do all other acts apper- 
taining to the office of Justice of the Peace which under or by virtue 
of any law in force for the time being may be done by a Justice of the 
Peace within the places for which they are Justices of the Peace. 
The^ Police Acts give powers to the Police Magistrates in the 
presidency towns in these matters, but they are not very clearly 
defined. The principles, however, which have been laid down in 
the English cases will generally be applicable to Justices in India, and 
a safe guide to Magistrates in the mofussil who are not Justices of the 
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Peace ; but it should be borne in mind that the proceedings of these 
last are regulated by the Legislature in the 18th and 1 9th chapters 
of the Code of Criminal Procedure]. 

Section 2. — Surety of the Peace. 

To take surety of the peace means to require a person to bind 
himself, and, when deemed expedient, to procure others also to bind 
themselves as sureties for him, that he will keep the peace for a cer- 
tain time towards the Queen, towards all her subjects in general, and 
in particular towards the person who appears peculiarly to require 
this protection. A Police Magistrate may, at his discretion, and with- 
out any application from any other person, bind to keep the peace all 
persons who in his presence make an affray or threaten a breach of 
the peace, or contend with hot words (so as to give reasonable appre- 
hension that a breach of the peace will follow), or go about armed 
with unusual weapons and armed attendants, or are brought before 
him for a breach of the peace, or are convicted of having forfeited 
former recognizances to Keep the peace — 1 Hawk., c. 28, s. 4. 
Hawkins adds to this list common barratars, — ^that is, persons who 
incite others to quarrels and litigation. 

But the Police Magistrate may also require surety of the peace 
upon the application of any person who has just cause to fear that 
another will oum his house, or do him, his wife, or child, a corporal 
hurt, as by killing, or beating, or wrongfully imprisoning him, or 
that he will procure others to do him such mischief — 1 Hawk., c. 28, 
6S. 6 & 7. 

Any person under the Queen's protection (that is, within her 
dominions), except, it would seem, a lunatic or an idiot, may claim this 
protection, and may be compelled to give it. Aliens, married 
women, infants, convicts, are all equally entitled and liable. A husband 
may claim it against his wife, and vice versd. But as married women 
and infants are not [by the English law] competent to bind them- 
selves, they are [in such case] bound by their friends — 1 Hawk., 
c. 28, ss. 2-5 ; Lord Vane's Case, 2 Stra., 1202 ; 13 East., 17 In ; Sim's 
Case, 2 Stra., 1207; R. v. Tfainbridffe, id., 1231; li. v. Doherty, 
13 East., 171. But it has been held that an infant of sixteen is compe- 
tent to enter into a recognizance, or at all events that if he does enter 
into one, the Court will not discharge it on his application — JExp, Wil- 
liams, McClel., 493 ; 13 Price, 673 ; see Sedg. Tnterp. Stat., 103. 

A peer or peeress can be bound only in the Queen's Bench or 
Chancery, whose powers are in this country vested in the High Courts; 
and it is doubtful whether a Justice of the Peace has authority to 
issue a warrant against either for the purpose of being bound to keep the 
peace — 1 Hawk., c. 28, p. 480n; Burn's J. Tit. Surety of the Peace, 
3 ; JExp. Lord Gifford, 1 New. Sees. Ca., 490. 

To justify a Justice in exercising this power, it is essential (1) 
that the complainant should positively and expressly swear that he 
is in fear of some future violence of the kind above mentioned, on 
the part of the defendant or lus servants ; (2) that the Magistrate 
should believe that the fear is genuine and not simulated ; and (3) 
that he should also believe that there are reasonable grounds, having 
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regard to the threats or threatening looks or gestures, or other con- 
duct of the person charged, for apprehending the danger feared by 
the applicant — 1 Hawk., c. 28, s. 6 ; Burn's J. Tit. Surety of the 
Peace, 1 ; Bac. Abr., same Tit., D,; R. v. Dunn, 12 A. & E., 599. It 
is not enough, therefore, that the complainant swears to his fears, 
unless the Magistrate thinks them genuine and well founded ; nor is 
it enough that the latter thinks that there are just grounds for appre- 
hending danger, unless the former expressly swears that he does 
entertain fear of it : for it is an invariable rule that when re- 
liance is placed on a general fact which may be inferred from 
p 9 rticular facts, but does not flow from them by necessary implication, 
the party shoulddraw the inference himself and swear to his belief of 
its correctness, ^tnd not leave the Court, or Magistrate, to draw the 
inference instead of him — R, v. Dunn, 12 A. & E., 619; see also 
R. v. Williamson, 3 B. & A., 582. The information must show that there 
had been a threat, however conveyed, either expressly or in such 
maimer as that the Magistrate cannot fail to see that one was made. 
If the Magistrate thinks that violence is likely to ensue, it does not 
matter that the threat was in form a profession of intention to abstain 
from violence. When Mr. Stanhope said he would do everything 
to annoy the Marquis of Hertford short of actual violence, the Court 
of Queen's Bench bound him to the peace ; for " it is impossible," 
observed Abbott, C. J., " for a man to keep within the strict line he 
has laid down for his own conduct" — R, v. Stanhope, 12 A. & E., 
620n. 

Past violence is not, in itself, a ground for requiring surety of the 

£eace on the application of another — Bac. Abr. Surety of the Peace, 
). — unless it affords just reason for apprehending future violence, 
which it is the proper object of the surety of the peace to guard 
against. The former proceedings of the party charged may be re- 
ferred to, to give a character to those of recent date — R. v. Dunn, 
12 A. & E., 619. 

Apprehensions of injury to a servant or to property (except in 
the single case of injury to the house by fire) are not grounds for re- 
quiring sureties of the peace — Bac. Abr., ubi sup. In the former 
case, the servant, if he is in fear, can himself apply to the Justice, and 
is not to be specially protected simply because his master, and not he, 
has fears for his safety. In the latter, the recognizance which the 
Justice is authorised by the Commission of the Peace to take would 
afford no protection, for it does not extend to trespass on land or 
goods. 

The proceedings may be removed into the superior Court by cer^ 
tiorari, but that Court will not interfere with the discretion of the 
Justice if the fear of danger is reasonable — i?. v. Tregarthen^ 5 B. 
& Ad., 678; R. v. Dunn, 12 A. & E., 618. But if, on examining the 
allegations in the information, it finds that there is no legal ground 
for requiring the defendant to give sureties of the peace, it willquash 
the proceedings-T-i?. v. Dunn ; see also c. 2, s. 8, sup, p. 57. 

The complainant must make his complaint, or information, on oath, 
and it should be in writing, though this is said not to be absolutely 
necessary. It should not only state positively that the complainant 
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entertains the fear of violence as above mentioned^ but should also 
state all the facts from which he has been led to entertaixi that feeling, 
in order to enable the Magistrate to determine whether it is genuine 
and well founded. 

If the party informed affainst be»present^ it is said that the Justice 
may not only bind him then and there, but may orally command 
him to find sureties, and commit him in default — 1 Hawk., c. 28, s. 9. 
But it is nevertheless not advisable in practice to commit unless 
he has refused or neglected to find sureties after notice to do so — 
Bac. Abr. Surety of the Peace, (Gr). 

If he is not present, the Justice issues a warrant under his seal to 
apprehend and brin^ the party before him, to answer the complaint and 
find surety to keep the i)eace ; and if he refuses to do 4b, to convey him 
iimnediately to prison without expecting a further warrant, until he 
complies. The warrant may also direct that he may be carried before 
any other Justice, but it is usual and preferable that he should be 
brought up before the Justice who issues the warrant. It has been 
held that the party against whom the application is made is not entitled 
to a copy of the information and evidence against him. Act XXII of 
1839, s. 3 (6 & 7 W. 4, c. 114), not applying to such cases — Exp. 
Humphreys y 19 L. J. M. C, 189. As to the form and contents of 
the warrant, and the maner of executing it, see Bum's J. Surety of 
the Peace, c. 4, ss. 3 & 4. Here it suffices to remark that the officer 
who executes the warrant should require the defendant, before 
arresting him, to come with him, and to find sureties according to the 
purport of the warrant — 1 Hawk«, c. 28, s. 12. 

If the defendant, anticipating the proceedings, finds sureties of the 
peace before any Justice having authority in the same place, he may 
obtain from the latter a supersedeas of the warrant, which will 
discharge him from arrest — id., s. 14. Though the warrant says 
that the person against whom it is issued is to answer the complaint 
of his opponent, he has in truth no opportunity of doing so ; for it is 
not open to him to controvert the statements contained in the infor- 
mation — Lord Vane* 8 Case, 13 East., 171 ; R. v. Doherty, id.; R, v. 
Bringloe, id,, 174«; H. v. Dunn, 12 A. & E., 599 ; B. v. Stanhope, 
id., 620n. If they are false, his only remedy is by indictment for 
perjury or by action for damages — R, v. Mallinson, 16 Q. B., 371, 

1 L. M. & P., 619 ; Steward v. Gromett, 29 L. J. C. P., 170. Their 
falsehood, however, would be a sufficient ground for refusing to enforce 
the penalty, if the recognizances were forfeited — i?. v. Parnell, 

2 Burr., 806. And though the truth of the statements in the infor- 
mation is not open to question, upon the application for surety 
of the peace, it seems open to the party proceeded against to show, 
from declarations made by the applicant, that the proceeding is 
malicious. He may also object to the insufficiency or ambiguity of the 
allegations in the information — R. v. Bringloe, 13 East., 174n. Every- 
thing stated and omitted in the information should be scrutinised 
closely, and every ambiguous expression and omission must be under- 
stood most strongly against the applicant, not only because he is 
at liberty to say as much and as little as he pleases in his information, 
and is therefore presumed to have stated his case in the manner most 
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£ftyorable to himself^ but because his allegations are to be acted upon 
without haviqg been first subjected to denial or answer from hia 
opponent. [Under the Criminial Procedure Code the accused is 
summoned to show cause — s. 282]. 

The recognizance is a document by which the party (and each of 
his sureties^ when any are required) acknowledges m the presence of 
the Magistrate that he is indebted to the Queen in a sum toe amount 
of whicm is fixed by the Magistrate ; and the superior Court will not 
interfere with his discretion in determining the amount — jB. v. 
jHottaway, 2 DowL, 525. In general, the amount fixed for the prin- 
cipal is equal to the sum of the amounts fixed for the sureties. The 
acknowledgment is followed by a defeazance, which declares that 
if the principal keeps the peace towards the Queen, all her subjects, 
and specially the applicants, for the term specified (in general a year), 
the recognizance shall be void, but otherwise shall remain in force. 

tin cases under the Criminal Procedure Code, see Form D.] 
f the Magistrate be deceived as to the sufficiency of any of the 
sureties, he or any other Magistrate may require the party bound 
to procure others — 2 Hawk., c. 15, s. 3 ; but if one of his sureties dies, 
he is not bound to find another in his place. The personal repre- 
sentatives of the deceased surety become liable in his place to the 
extent of his assets — Bum's J. Surety of the Peace, III. 

As to the length of time for which the recognizance is to be in 
force, it is laid down in Hawkins, c. 28, s. 15, and after him by 
Bum's J. Surety of the Peace, VII, that a recognizance to keep 
the peace for life, or without expressing any certain time (which 
means for life), is good ; but it was held by the Queen's Bench that a 
Magistrate is not authorized to require a person to find surety of 
the peace for an unlimited time — Prichett v. Gratrex^ 8 Q. B., 1021 ; 
and now he cannot bind for more than twelve months — 16 & 17 Vic, 
a 30, s. 3. [As to this, see c. 18, Code of Cr. Pro., in mofussil 
cases]. 

In "England, it is not unusual for a Magistrate acting out of 
Sessions, instead of binding the defendant for a certain term, 
to bind him to appear at the next Quarter Sessions, and in the 
meantime to keep the peace — ut sup. The complainant exhibits 
articles of the peace, as the proceeding is there called, at the 
Sessions, and the parties are dealt with by that Court. It was once 
die practice to bind a defendant in such cases to find sureties till 
the loUowing Session, and so on from Session to Session without 
any fresh complaint ; but this was declared illegal — R. v. Bowes, 
1 T. B., 696. A wrongful entry or trespass on land, even with 
force, and a wrongful or even felonious taking of goods, though 
breaches of the peace, are not breaches of the recognizance, unless 
some violence has been offered, or the property has been taken 
away from the person ; nor is an unintentional hurt, though 
actionable — 1 Hawk., c. 28, ss. 26 & 27. But any intentional 
violence to the person of another, not justified or excused by law 
(as to which, see 1 Hawk., c. 28, ss. 23 & 24 ; and Blades v. Higgs^ 
30 L. J. C. P., 347), done either by the party himself or by his 
procurement ; and any attempt to commit such an act ; any threat. 
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in his presence^ to beat a person ; any treason or participation in an 
unlawful assembly, in terrorem populi ; and any words directly in- 
citing to a breach of the peace, as a challenge to fight (not mere words 
of abuse, which, though they may provoke one to break the peace, 
do not directly challenge him to do so), are breaches of the recog- 
nizances — iHawk., c. 28, ss. 20&21; Bum's J. Tit. Surety of the 
Peace, VII. Not appearing (unless there be good cause, as sickness) 
at the Sessions, when the party is bound by the recognizance to 
appear there, is obviously a breach of the recognizance. 

If the recognizance is in amount not exceeding 200 rupees, the Police 
Magistrate, or other authority before whom the party is convicted of 
the act by which the recognizance is forfeited, certifies the conviction, 
when applied to, on the back of the recognizance, and the amount is 
then recoverable in the manner provided by the Police Act, 1856, 
s. 108, cl. 2 ; Police Act, 1860, s. 26 [Act IV of 1866 (Bengal), 
8. 96; and Act VIII of 1867 (Madras), s. 72], Where the amount 
exceeds 200 rupees, it is levied through the superior Court. The 
recognizance is discharged by the death of the complainant or of 
the Sovereign ; but the complainant cannot discharge it by a release, 
though the Court to which the recognizance is certified would pro- 
bably discharge it on that ground. The Court also could not dis- 
charge it even with the consent of the party who applied for the 
protection — R. v. Lord George Howard^ 1 1 Mod., 109. The for- 
feiture of the recognizance may be pardoned, but the executive 
authority has no power to release or pardon it before forfeiture — 
1 Hawk., c. 28, s. 17 ; Bum's J. Tit. Surety of the Peace, VIII. 

If the party complained against refuses to be bound, or refuses 
or is unable to procure the required sureties, it is the duty of the 
Magistrate to commit him. The warrant would be bad if it committed 
him, generally, till he found sureties — Prickett v. Gratrexy 8 Q. B., 
1021; R. V. Dunuy 12 Q. B., 1026. It should specify the time for 
which, in default of such sureties, he is to be kept in prison — id. But 
the commitment need not mention the sum for which the party and his 
sureties are to be bound — id. ; nor, if the surety of the peace has been 
required in consequence of threats used by the defendant, need the 
warrant state what the threats were — In re Astony 12 M. & W., 456. 

If the complainant dies while the defendant is in prison for want of 
sureties, the Magistrate should make his liberate, or warrant for the 
discharge of the prisoner from custody ; for there is no " longer any 
object in the imprisonment or in requiring surety— Bum's J. Tit, 
Surety of the Peace, VIII. 

[The Code of Criminal Procedure contains specific directions upon 
this subject. Whenever a person charged with rioting, assault, or 
other breach of the peace, or with abetting the same, or with 
assembling armed men, or taking other unlawnil measures with the 
evident intention of committing the same, shall be convicted of 
such charge, the Court so convicting such accused person, or 
passing a final sentence or order in the case, if of opinion 
that it is just and necessary to require a penal recognizance for 
keeping the peace, may direct that the person so convicted be 
required to execute a formal engagement, in a sum proportionate 
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to his condition in life and the circumstances of the case, for keeping 
the peace for such period not exceeding one vear if convicted by a 
Magistrate, or three if convicted by a Court of Session, as may seem 
proper — see s. 280. The Court may also require sureties, and fix 
the amount of the security bond to be executed by them, with a 
provision that, if the same be not given, the party required to find 
the security shall be kept in custody for any time not exceeding one 
year if the order is made by the Magistrate, or three if by the Sud- 
der Court or Court of Session — s. 281. A Magistrate may also, 
whenever he shall receive credible information that any person, 
whether a European British subject or not, is likely to commit a 
breach of the peace, or to do any act that may probablv occasion a 
breach of the peace, summon such person to attend and show cause 
why he should not be bound over to keep the peace — s. 282. The 
summons shall set forth the substance of the information, the amount 
of the bond, and the term for which it is to be in force ; and if security 
is called for, the number of sureties required, and the amount in 
which they are to be bound respectively. Such summons shall be 
served in the same manner as a summons on an accused person — 
8. 283. The Act gives a form of bond, and prescribes that the penalty 
shall be fixed with due regard to the circumstances of the case and 
the means of the party, and that the amount in which the sureties 
shall be bound shall not exceed the penalty— s. 284. If the party 
does not attend after service of the summons upon him, the Magistrate 
may issue his warrant for his arrest, or if it appear upon the report 
of a police officer, or upon other credible infonnation, the substance 
of which report or information shall be recorded, that there is just 
reason to fear the commission of a breach of the peace, which may 
probably be prevented by the immediate arrest of any person, he 
may at any time issue his warrant for the arrest of such person — 
s. 285. The Magistrate may, if he see sufficient cause, dispense with 
the personal attendance of the person informed against, and permit him 
to appear and enter into the required security, or show cause against 
such requisition by an agent duly authorised to act in that behalf — 
8. 286. If, on the appearance of the person or his agent, the Magistrate 
shall not be satisfied that there is occasion to bind such person to keep 
the peace, he shall direct his discharge — s. 287. If he shall be satisfied 
that it is necessary for the preservation of the peace to take a bond from 
such person, with or without security, he shall make an order accord- 
ingly ; and if the person shall fail to comply with the order, he may 
commit him to jail — s. 288. The period for which he shall be com- 
mitted by the Magistrate shall not exceed one year, and he shall be 
released whenever he shall comply with the order within that term — 
8. 289. Whenever it shall appear to the Magistrate that it is necessary 
for the preservation of the peace to bind a person beyond the 
term of one year, he may, belore the expiration of the first year, 
record his opinion to that effect, and the grounds thereof, and may 
refer the case for the orders of the Court of Session ; and such 
Court, after examining the proceedings, and, if necessary, after 
making further enquiry, may, if it shall see cause, authorise the 
Magistrate to extend the term for a further period, not exceeding 
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one year ; and if the party shall fail to give a bond, with security 
if required, for his keeping the peace for such further period, he mar 
be kept in confinement for such further period, or until he shall 
pve such bond within that period — s. 290, The Magistrate may, 
if he shall see sufficient cause, discharge any recognizance and 
surety for keeping the peace under the preceding sections, and may 
order the release of the person confined for de&ult in entering into 
such recognizance or giving such security — s. 291. A surety ror the 

Srsonal appearance c£ another person may at any time apply to tiie 
agistrate to be relieved of his engagement as surety. On sudhi 
application, the Magistrate shall issue his summons or warrant in order 
that tiie person for whom such surety is bound may appear or be 
brought before him* On the appearance of the person to such 
warrant, or on his voluntary surrender, the Magistrate shall direct 
tiie engagement of the surety to be cancelled, and shall call upon 
such person to give fresh security, and in default thereof shall commit 
him to custody — s. 292. Whenever it shall be proved before the 
Magistrate that any recognizance or otiier bond taken under this 
chapter has been forfeited, he shall record the grounds of such 
proof, and shall call upon the person bound by the bond to pay the 
penalty thereof, or to show cause why it should not be paid ; and 
if sufficient cause be not shown, and the penalty be not paid, the 
Magistrate shall proceed to recover the same b^ the attachment and 
sale of any of the moveable property belonging to the person bound 
thereby which shall be found within the jurisdiction of the Magis- 
trate of the district ; and if the penalty be not paid, and cannot be 
recovered by such attachment and sale, the party shall be liable to 
imprisonment by order of the Magistrate in the civil jail for a 
period not exceeding six months — s. 293. Whenever it may be proved 
oefore the Magistrate that any bond with a surety has been forfeited, 
the Mi^istrate may at his discretion give notice to the surety to 
pay title penalty to which he has thereby become liable, or to show 
cause why it should not be paid ; and if no sufficient cause be ^own, 
and the penalty be not paid, tiie Ma^trate mav proceed to recover 
payment of the penalty from such surety in the same manner as 
m>m the principal party — s. 294]. 

Section 3. — SUretyfor the Good , Behaviour. , 

The 34 Ed. III., c. 1, authorises Justices to take of " all them 
that be not of good fame" sufficient surety for their good behaviour 
towards the king and his people. Who are mcluded withm these general 
words has always been a question of doubt — see 1 Hawk., P. C, c. 28 ; 
Bum's J., Surety of the Good Behaviour. It would seem that any per- 
son may be required to give surety for his good behaviour who does 
any act tending to a breach of the peace (as publishing a libel, for libels 
and defamations tend to the raising of quarrels and emision of blood — 
Dalt, 124 ; Haylock v. Starke, 22 L. J. M. C, 67 ; 1 E. & B., 471 ; 
or using insulting language to another in a Court of Justice 
or before a great concourse of people — Collins v. Many 7 Mod., 29 ; 
1 Lev., 107) ; or who does wanton injury to property, or any act 
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calculated to excite general terror (as going about armed or with 
armed attendants might sometimes be), or forms part of an unlawful 
assembly ; or who is guilty of using insulting language towards a 
Magistrate or Justice, or other inferior judiciiu officer, in his public 
capacity, although he be not at the time in the ex ecution of his office, 
or to a constable in the execution of his duty ; or who incites another 
to commit a breach of the criminal law, or to disobey the law. A 
person convicted of any misdemeanour may also be required to give 
sureties for his good behaviour — 1 Hawk., c. 28, p. 486 and note ; 
Bac. Abr. Surety of the Good Behaviour, A. 

Hawkins is of opinion that a Justice may also bind those whom he 
has just cause to suspect to be dangerous, quarrelsonie, or scandalous, 
as those who sleep in the day and go abroad in the night, such as 
keep suspicious company, such as are generally suspected to be 
robbers, &c. He includes even eavesdroppers, common drunkards, 
keepers and frequenters of brothels, and authors of obscene books, 
as well as, in general, all other persons whose misbehaviour may 
reasonably bring them within the Statute as persons of evil fame — 
1 Hawk., 8. 4, p. 486. But he adds that their recognizances would 
not be forfeited by their continuing to conduct themselves in the 
manner which had been the cause of their being bound — s. 6. And, 
indeed, if in strict law such persons may be bound at all, it would 
seem a very unwise exercise of discretion to bind them, except where 
there is reasonable ground to fear that they will otherwise do some 
act which would involve a forfeiture of their recognizance. At all 
events, the Justice cannot act in these cases upon mere general infor- 
mation or rumour — Bac Abr., ubi sup. The recognizances are for- 
feited for any act which would cause the forfeiture of recognizances to 
keep tlie peace, and also for exciting terror by going about armed with 
numbers of people, escaping from lawful custody, using seditious 
language, and perhaps other acts of positive misbehaviour short of 
su(m breaches of the peace as. are grounds for forfeiting recognizances 
of the peace — see Hawk, and Bac. Abr., ubi sup, 

[The Code of Criminal Procedure provides that whenever it shall 
appear to a Magistrate that any person is lurking within his juris- 
diction, not having any ostensible means of subsistence, or who cannot 
S've a satisfactory account of himself, it shall be competent to such 
Magistrate to require security for the good behaviour of such person 
for a period not exceeding six months — s. 295. W bene ver it shall appear 
to the Magistrate that any person is by repute a robber, house- 
breaker, or thief, or a receiver of stolen property, knowing the same 
to have been stolen, or of notoriously bad livelihood, it shall 
be competent to such Magistrate to require security for the good 
behaviour of such person for a period not exceeding one year — s. 296. 
Whenever it shall appear to the Magistrate that any person is by 
habit a robber, housebreaker, or uiief, or a receiver of stolen 
])roperty, knowing the same to have been stolen, or of a character 
so desperate and dangerous as to render his release, without security, 
at the expiration of the limited period of one year, hazardous to the 
community, he shall record his opinion to that effect, with an order 
specifying the amount of security which shouldi in his judgment. 
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be required from such persoD, as well as the number of sureties, and 
the period, not exceeding three years, for which the sureties should 
be responsible for such person's good behaviour — s. 297. If the person 
so required to fumisn security shall not furnish the security so 
required, the proceedings shall be laid, as soon as conveniently may 
be, before the Court of Session, which, after examining them, and 
requiring any further information or evidence which it may judge 
necessary, may pass such orders as it may think proper — s. 298. If 
the Court of Session shall not think it safe to direct the immediate 
discharge of such person, it shall fix a limited period for his de- 
tention, not exceeding three years, in the event of his not giving the 
security required from him — s. 299. A form of security bond is given, 
and it is provided that in every instance in which security for good 
behaviour shall be required by the Court of Session or Magistrate, 
the amount of the security, the number of sureties, and die period 
of time for which they are to be responsible for the good conduct 
of the person required to furnish security, shall be stated in the order — 
8. 300, In the event of the peraon required to give security under 
the provisions of the foregoing sections failing to furnish the security 
so required, he shall be committed to prison until he furnish the same ; 
provided that no party shall be kept in piison for a longer period 
than that for which the security has been required from him — s. 301. 
The Magistrate may exercise his discretion at any time in releasing, 
without reference to any other authority, any prisoner confined 
under requisition of security for good behaviour, whether by his 
own order, or by the order of any ofiicer subordinate to him, provided 
he shall be of opinion that such person can be released without 
hazard to the community — s. 302. In any case in which a Magistrate 
shall be of opinion that any person confined under requisition of 
security for good behaviour by order of a Court of Session can be 
safely released without such security, he shall make an immediate 
report of the case for the orders of the Court which shall have 
required the person to furnish the security — s. 303. A surety for the 
good behaviour of a person may at any time apply to the Magistrate 
to be relieved of his engagement as surety. On such application being 
made, the Magistrate shall issue his summons or warrant, in order that 
the person may appear or be brought before him. On the appearance 
of the party pursuant to the warrant, or on his voluntary surrender, 
the Magistrate shall direct the engagement of the surety to be 
cancelled, and shall call upon the person to i^ive fresh security, and 
in default thereof shall commit him to custody — s. 304. Whenever 
the Magistrate shall be of opinion that, by reason of an offence 

C roved to have been committed by the person for whose good be- 
aviour security has been given, subsequent to his having given 
such security, proceedings should be had upon the bond executed 
by the surety, he shall give notice to the surety to pay the penalty, 
or to show cause why it should not be paid ; ana if no sufficient 
cause be shown, the Magistrate shall proceed to recover the penalty 
from such surety by the attachment and sale of any moveable pro- 
perty belonging to such surety which may be found within the 
jurisdiction of Uie Magistrate of the district ; fmd if the penalty 
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be not paid^ and cannot be recovered by such attachment and sale, 
such surety shall be liable to imprisonment by order of the Magis- 
trate in the civil jail for a period not exceeding six months — s. 305. 
The proceedings of the chapter relating to the issue of summons 
and warrant of arrest in the case of security to keep the |>eace for 
securing the personal attendance of the party informed against, 
shall apply to proceedings taken against persons required to give 
security for their good behaviour — s. 306.] 
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CHAPTER IV. 

THE ARRR8T OP OFFENDERS; AND THE INVESTIGATION OF 
INDICTABLE OFFENCES PEEPAKATORY TO TRIAL. 

Section 1. — General Powers. 

The arrest of offenders may^ in some cases, be lawfully made by 
private persons; in some, it can be made lawfully by public oflBcers 
- only ; in some, the authority of a [Magistrate or] Justice of the 
Peace is necessary to justify the arrest. 

Whenever [by the law of England] an arrest by a private person 
is allowed or enjoined at common law, it may or must, under the same 
circumstances, be made by a peace officer — 2 Hawk., c. 13, s. 1 ; and 
whenever it can or ought to be made at common law by a private per- 
son, or by & peace officer acting on his t>wn authority, it is equally 
allowable or incumbent, as the case may be, on a Justice to make it — 
frf., 8. 13. The Sheriff has, in relation to the arrest of offenders, 
the same powers and duties as a Justice of the Peace — 2 Hale, 106. 
Watson's Sheriff, 2. Constables are peace officers ; and policemen 
have [under the Police Act, 1856], within their districts, all the 
powers, functions, and privileges of a constable — s. 14 [see also Act 
V. of 1861, s. 23, in any part of a general police district, s. 22 ; and 
see Act IV. of 1866 (Bengal), s. 13] ; Rowcliffe v. Murray, 1 Car. 
&M., 513. 

In considering the powers and duties of the Magistrate as regards 
the arrest of offenders against the criminal law, it will be convenient 
to begin with those cases in which his authority is shared by private 
persons and peace officers. In such cases the arrest is made with- 
out warrant 

Section 2. — Arrests without Warrant. 

1. At common law, if a felony be imminent or in course of com- 
mission, not only every Justice of the Peace and peace officer, but 
every man above fifteen years of age (2 Hale, 99) present, is autho- 
rised and bound to use all lawful means to prevent it, and to nse his;^ 
best endeavours to arrest the offender, and to detain him until he can 
be carried before a Justice of the Peace ; 3 Inst., 158 ; 1 Hale, 484 ; 
2 Hawk., c. 12, s. 19 ; and c. 29, s. 10 ; 1 Hawk,, c. 28, s. 11 ; Com. 
Dig. Pleader, 3 M. 22 ; Bac. Abr. Trespass, D. ; Handcoch v. Bakery 
2 B. and P., 260. 
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2. If a felony or treasonable act has been committed, or a danger- 
ous wound has been given, every man above fifteen present when the 
act was made is not only authorised but bound to use all lawful 
means to arrest the offender — 3 Inst., 139, 158 ; 1 Hale, 587 ; 2 
Uale, 76, 78 ; 2 Hawk., c. 12, s. 1. In either of these cases, a Justice 
of the Peace present may commit the criminal on the spot — per 
Pratt, C. J., in R. v. Wilkes^ 2 Wils., 151, 158 [and so agrees the 
110th Section of the Code of Cr. Pro., whereby, when any offence is 
committed in the presence of a Magistrate, such Magistrate may order 
any person to arrest the offender, and may thereupon commit him to 
custody, or if the offence is bailable, may admit him to bail]. A 
private person need only deliver his prisoner to a policeman or con- 
stable — 2 Hawk, c. 13, s. 7. It is the duty of the latter to take him 
before a Justice or Magistrate [and see Code of Cr. Pro., ss. 97, 
109]. 

3. Private persons not present when the felony or treasonable act 
was committed or the dangerous wound was given, are [by the 
£nglish Common Law (a)] audiorised to arrest any one whom they 
suspect on reasonable grounds of having done die act. In other 
words, all private persons are justified in arresting even an innocent 
person in such cases (1) if such an act has been actually committed ; 
(2) if they really suspect the person whom they arrest of having 
committed it, and do not act on the suspicions of another, without 
sharing it — Bac Abr. Trespass, D.; 2 Hale, 79, 80; 2 Hawk., 
a 12, s. 15 ; and (3) if their suspicion rests on reasonable 
grounds — 2 Inst., 52. But they are under no obligation to act 
upon their suspicion. If the person arrested proves guilty, they are 
abundantly justified ; but if a felony or treasonable act has not been 
committed, or a dangerous wound been given, a private person 
cannot lawfully arrest another at common law, and, in the absence of 
statutory authority, on his own suspicion merely, however strong 
and reasonable it may be — 2 Inst, 52, 172 ; Post. Cr. L., 318 ; Coxe v. 
Wirrall^ Cro. Jac., 193 ; Samuel v. Payne^ 1 Doug., 359; Cowles v. 
Dunbar, 2 C. & P., 565 ; Allen v. fVriffht, 8 C. & P., 522 ; per 
Lord Tenterden, in Bechwith v. Fhilbt/y 6 B. & C, 638 ; Matthews v. 
Biddulph, 3 M. & G., 390. 

What are reasonable grounds of suspicion it is not easy to 
define or describe (b). Coke and Hawkins suggest not only such 
particular circumstances as the possession of the recently stolen 
property, or being found armed with a bloody weapon near a man 
who has met with his death bv violence, but also being pursued by 
hue-and-cry, and the betrayal of a consciousness of guilt by manner 
or language, as flight or denial. They add common fame resting 
on probable ground, disorderly life, and association with persons of 
bad character, as other sufficient grounds of suspicion — 2 Inst, 52 ; 
2 Hawk., c. 12, ss. 8-14 ; but these would not now be considered justifi- 



(a). It may be questioned whether this rule as to arrest hj private persons has equal force 
in India—at any rate, outside the limits of the jurisdiction of anj Hi^ Coort in a presidency 
town.— L. B. 

(6) This question will arise in cases under .the 2nd Clause of Section 100 of the Code <rf 
Criminal Procedure.— L, B. 
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able grounds of arrest — see ex. gr. R. v, Tubberfieldy 34 L. J. M. 
C, 20; R. V. Spencer, 3 Fost. & F., 857. 

4. If any person to whom property is offered for sale, pawn, or 
delivery, has reasonable cause to suspect that any offence comprised 
in the 9 Geo. 4, c. 74 (Criminal Justice, East Indies — which includes 
larceny, robbery, embezzlement, false pretences, and forgery, 
among many other crimes), has been committed on or with respect 
to it, he is authorised, and if it be in his power is required, to 
apprehend and forthwith to carry before a Justice the party who 
offered it, and the property — 9 Geo. 4, c. 744, s. 40, ad Jinem. 

5. (c) It has been held also that where a felony has been attempted 
in the night a private person may at common law arrest and 
detain the delinquent on the spot, without warrant, though found 
after he had desisted from his attempt — R. v. Hunt, B.. & M., 93. 

6. {d) It is said that if a Grand Jury has found a true bill against 
one for felony, any private person may arrest him, though in fact 
no felony was committed ; the finding of the Grand Jury being 
suspicion grounded on high authority — 2 Hale, 84 ; Dalt, c. 170, s. 5 ; 
1 Kuss. Cr., 595. But he is not bound to make the arrest. 

7. The powers of the peace officer are more extensive. [The 
specific directions contained in the Criminal Procedure Code, which 
will be referred to hereafter, being inapplicable to the presidency, 
towns, the power of the police <)ffi(*er to arrest without warrant in 
those places must be considered with reference to the particular Acts 
already alluded to, and to the analogous powers possessed by peace 
officers in England by the rules of the common law. In England, 
then,] whether a felony has been committed or not, [a peace officer] 
has power to apprehend, either on his own suspicion, if reasonable, 
or on a charge of felony made to him, if upon the facts stated to 
him it appears to be reasonable — 2 Hale, 87-9 ; 1 Kuss. Cr., 595 ; 
1 Chit. Ur. L., 21 ; Samuel v. Payne, 1 Doug., 359 ; Davis v. 
Russell, 5 Bing., 354 ; Beckwith v. Philby, 6 B. & C, 635 [and 
with this agrees the Code of Cr. Pro., s. 100, substituting for felony 
any offence for which the police officer may arrest without a 
warrant]. In the latter case, it is not necessary that the charge 
should be stated with precision ; it is enough if the language 
used reasonably conveys that a felony is imputed. Thus, to charge 
a man with having a forged note in his possession is enough, with- 
out alleging that the person charged knows it to be forged ; for the 
charge obviously implies this, if it means anything — R. v. Ford, 
Buss. & B., 329 ; but to arrest a workman because his employer 
tells the officer that he suspects the man of having tools of his, 
and that he was leaving his work undone, would be obviously unlaw- 
ful, for no felony is even impliedly imputed — R, v. Thompson, R. 
& M., 80. 



(c). See note {a) to paragraph 3 of this Section- 

{d). This paragraph would not strictly apply in anv part of India, as there is now 
no Grand Jury even in the presidency towns. See Act Xfll of 1865, by Section 8 of which 
Act the presiding Judge is empowered to enter a nolle prosequi, in effect to throw out the bill 
or charge against a prisoner ; but I have retained the section, an it is merely an illustration of 
the general principle. L. B. 
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It may be observed that the question whether a peace officer is 
justified in arresting without charge, but on his own suspicion merely, 
where no felony has been committed, was long open to doubt. All 
the earlier authorities are silent as to the existence of such a power, 
or opposed to it. Hawkins is at a loss to suggest any case wherein 
a constable has a more extensive power of arresting for felony than 
a private person — 2 Hawk., c. 13, s. 7 ; and Chitty says that except 
in the case of persons reasonably suspected at night (^Lawrence v. 
Hedger^ 3 Taunt., 14) and night-walkers f if guilty of some disorderly 
act — Tooley*i Ca*tf, 2 Lord Raym., 1301), a constable cannot, any 
more than a private person, of his own accord, and without express 
charg^e or warrant, justify the arrest of a supposed offender — 1 Cr. L-, 
21. DO it was said by Buller, J., in Williams v. Dawson, cited in Hobbs 
y. Branscombe, 3 Camp., 421, that if a peace officer, of his own heed, 
took a person into custody on suspicion, he must prove that a felony 
was committed; and in Parton v. Williams, 3 B. & A., 334, Lord 
Tenterden expressed the same opinion. But it was afterwards laid 
down by the King's Bench that a constable may, on reasonable 
suspicion of his own, arrest and detain the suspected person, although 
no crime has in fact been committed — Beckwith v. Philby, 6. B. & C., 
635, where, however, the above cases were not referred to. That 
case was followed in Davis v. Russell, 5 Bing., 354, and is now 
undoubtedly good law — see ;?<?r Blackburn, J., in Hadley v. Pecks, L. 
R., 1 Q. B., 456 ; see also Nicholson v. Hardwick, 5 C. & P., 495; 
Hobbs y. Branscombe, 3 Camp., 420. [In cases in the mofussil in 
India, see s. 100 of the Code of Cr. Pro.] 

It is not incumbent on a constable or even on a Magistrate to enter 
into a full investigation before arresting ; it is enough if a person, 
not manifestly unworthy of credit, makes a charge of a felony known 
to the law, which is not irrational on the face oi it. But if the facts 
stated, or coming to his knowledge, do not, assuming them to be true, 
afford any reasonable grounds for suspecting that a felony has been 
committed by the person charged, the Magistrate or policeman would 
not be justified in making the arrest. For instance, in Hoffff v. Ward, 
27 L. J. Ex., 443, a police constable was held liable to an action for 
having arrested a butcher, who kept a shop in the town, for stealing 
harness which he had been using openly for a year, on the charge 
of a travelling showman, who said it had been stolen from him the 
year before. See further on this subject — McLoughan v. Clayton, 
Holts N. P. C, 478, and other cases which will be found collected 
in Archb. Cr. L. and Rose. Cr. Ev. 

If the officer arrests on a charge made by another, he is a mere 
conduit, or agent of the person, who alone is responsible — per Buller, 
J., in Williams v. Dawson, cited in 3 Camp., 421. In this case, the 
person suspecting ought to be present, for the justification of the 
policeman is that he aided him in taking the party suspected — 2 Hale, 
91. The instructions issued to constables from the Home Office in 
England accordingly are that they are to arrest any one whom 
another charges positively with having committed a felony, or whom 
another suspects of having committed a felony, (1) if the suspicion 

appear to the constable well founded, and (2) provided the peraou 
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80 suspecting goes with the constable — Hogg v. fVard, 27 L. J. Ex., 
443; see also 2 Hawk., c. 13, s. 19. 

8. Every man lawfully required by the Sheriff, by a Justice of the 
Peace, or by any peace officer, on hearing the hue-and-cry raised, 
is not only authorised but bound to use all lawful means to appre- 
hend the person sought to be arrested for felony or dangerous wound 
alleged to have been committed or given, although in fact such 
person be innocent, and even though no such crime has in fact been 
committed — Stat. Westm. 1, cap. 9; 2 Inst, 171 ; 3 Inst., 117; 1 Hale 
490; 2 Hale, 82, 4, 6 ; 1 Chit. Cr. L., 25. 

[This would also be the case in the mofussil in India, where, under 
8. 82 of the Criminal Procedure Code, every person is bound to assist 
a Magistrate or police officer demanding his aid in the prevention of 
a breach of che peace, or in the suppression of a riot or affray, or in 
the taking of any other person whom such Magistrate or police officer 
is bound to arrest; for on the hue-and-cry a police officer is authorised 
to arrest without a warrant, Code of Cr. Pro., s. 100, cl. 3 — and it 
would probably be considered that a Magistrate would have a like 
power, although the Criminal Procedure Code, Section 110, expressly 
authorises an arrest by a Magistrate of his own motion only in cases of 
offences committed in his presence.] 

The hue-and-cry, or cry of the country, is the call for the pursuit 
of offenders, which was anciently done in England by the sound 
of the horn and voice — 2 Hale, 98 ; and it may be raised, not only by 
the warrant of a Justice of the JPeace, or by the constable on receiving 
information of the felony or wound, but also by the sufferer, or 
by those present at the commission of the act — JacksorCs Case, 2 Hale, 
99, 100; 1 Chit. Cr. L., 26. 

9. (e) In ordinary breaches of the peace not involving a felony, 
such as riots, affi'ays, common assaults, and even in such construc- 
tive breaches of the peace as preparing to fight, encouraging others 
to resist arrest, or otherwise obstructing peace officers in meir duty, 
making a noise and disturbance, and using abusive lanraage, under 
such curcumstances as to attract a crowd and excite or tend to a breach 
of the peace, private persons, in whose presence they may occur, 
have power to interfere to put down such breaches of the peace, to part 
those engaged, to stay those going to join in the disturbance, and 
to detain the delinquents till the heat is over, and to give them 
over to a peace officer, if there be a well-founded apprehension 
of renewal of the disturbance. But a private person is not justified in 
arresting or detaining another, unless there be a breach of the peace 
continuing, or unless he has reasonable ground for believing that a 
breach of the peace which has been committed will be renewed — 1 
Hawk. c. 28, s. 11, et seq.; R. v. Finney, 5 C. & P., 254 ; 3 B. & Ad., 
946; Levy v. Edwards y 1 C. & P., 40; White v. Edmunds , Peake, 
123 ; Timothy v. Simpson, 1 C. M. & R., 757 ; Price v. Seeley, 10 Cl. 



(e). The matter of this paragraDh would also appear to be of general application. 
There seems to be little question bat tnat considerations of public safety and tranquillity would 
lead to the adoption, in this or any other civilised country, of some such rules as are here stated, 
and that the interierenoe of private persona in the manner stated would be justifiable. — L. B, 
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& F.,28; Howell v. Jackson, 6 C. & P., 723; Cohen v* Huskinson, 
2 M. & W.,477; fFebster v. Watts.U Q. B.,311 ; Clifford v. Brandon, 
2 Camp., 358. If a Justice of the Peace, [Magistrate,] or peace officer 
comes up while the disturbance is going on, and calls upon private 
persons to assist in suppressing it and arresting the offenders, it is their 
duty to obey under pain of fine and imprisonment — 1 Buss. Cr., 776; 
1 Chit Cr., 25; R. v. Brown, C. & M,, 312 [and see the Code of Cr. 
Pro., 8. 82, and Indian Penal Code, s. 187]. And it is no 
excuse that their assistance was unnecessary, for it is lie, not they, 
who is the judge of that — per Holroyd, J., in Ridford y. Birley, 3 
Stark, 76, 101. An attempt to effect an arrest illegally is a breach 
of the peace which every person is entitled to prevent — R. v. Osmer, 
6 East., 304 ; B. v. Phelps, C. & M., 180; R. v. Lochlet/, 4 F. & F., 
155. 

10. The powers and duties of peace officers in breaches of the 
peace are somewhat more extensive than those of private persons, 
for it is their duty, besides arresting under the same circumstances, 
to detain their prisoner after the disturbance is over, and to carry 
him before a Justice or Magistrate — 1 Hawk., c. 28, s* 14 [and see 
Code of Cr. Pro., s. 109]. A peace officer has power to arrest, if he 
reasonably believes that a breacn of the peace will immediately take 
place — R. V. Lochley, 4 F. & F., 155 [under the Criminal Procedure 
Code, if it be such as, if committed, would render the disturber of iht 

Eeace liable to arrest by the officer without a warrant — s. 104] ; but he 
as no more power (except in the cases which will be presently mention- 
ed) than a private person to arrest without warrant for any breach of 
the peace, not involving felony, [see ante cl. 7] not committed in his 
presence, after it is over, and not likely to be renewed ; nor for any 
other misdemeanour not occurring in his view*— 2 Hawk., c. 13, s. 8 ; 
Coupey V. Henley, 2 Esp., 540 ; Hardy v. Murphy, 1 Esp., 294 ; Booth 
V. Hanley, 2 C. & P., 288 : R. v. Curvan, R. & M., 132 ; /?. v. Bright, 
4 C. & P., 387 ; Cook v. Nethercote, 6 C. & P., 741 ; Simmons v. Mil- 
lingen, 2 C. B.,524 ; Griffin v. Coleman, 2S ; L. J. Ex., 134 [compare 
the Code of Criminal Procedure, Section 100, which in principle agrees 
Avith this]. Even where he is present at the breach of the peace, the 
arrest without warrant, to be lawful, must be va^A^ flagrante delicto 
or on continued pursuit. If the offenders are suffered to retire, they 
cannot afterwards be arrested without warrant ; R. v. Walker, 23 L. 
J. M. C, 123 ; (S. C.) Dears, 358 ; R. v. Uarsden, L. R., 1 Cr. C, 
131. In R, V. Light, 27 L. J. M. C, 1, a policeman who saw a 
man in a house raise a shovel against his wife with threats, and 
arrested him twenty minutes afterwards, when he came out of the 
house, was held to have arrested him on continued pursuit. 

Every Justice may lawfully, by word of mouth, authorise any one 
to arrest another who is guilty of a breach of the peace in his 
presence — ^2 Hawk., c. 13, s. 14 [and in like manner, by the 1 1 1th Sec- 
tion of the Code of Criminal Procedure, a Magistrate, in whose 
presence any offence is committed, may order any person to arrest 
the offender, and may commit him to custody, or, if the offence is 
bailable, may bail him]. When a riot occurs, it is the duty of 
Justices to restrain the rioters, and to pursue and take them ; and for 
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tliis purpose they are entitled^ where it is reasonably necessary^ 
to call on all the Queen's subjects (above the age of fifteen — 
2 Hale, 99) to assist them, and they may arm them if necessary. 
There is no distinction in this respect between private persons and 
soldiers ; the latter are as much bound as the former to give their 
aid, when required to do so — R. v. Pinnevy 6 C. & P., 254 ; R. v. 
Kennettj id., 282, 294. But they are not bound to marshal their 
followers, nor indeed to lead the attack on the rioters personally — id. 
[In the same way, the Legislature has provided in the Code of 
Criminal Procedure, Section 82, that every person (not restricted to 
persons over fifteen years of age, though persons under that age 
would hardly be called on or competent to render assistance) is 
bound to assist a Magistrate or police officer demanding his aid in the 
prevention of a breach of the peace, or in the suppression of a riot 
or affray, or in the taking of any other person whom such Magis- 
trate or police officer is authorised to arrest ; while the Indian Penal 
Code, Section 187, provides that whoever shall intentionally omit to 
give such assistance shall be punished with simple imprisonment which 
may be for six months, or with fine which may extend to Bs. 500, or 
with both], 

A riot or affray is considered as still going on afler the offenders 
have been checked and separated, so long as they remain on the 
spot, or return to it, and there is a reasonable apprehension of its 
resumption. A Justice, [Magistrate,] or peace officer coming up at 
that stage, therefore, may arrest, smce there is a breach of the 
peace in his presence — Timothy v. Simpson, I Cr. M. & R., 757; 
and Price v. Seeley, ubi sup. 

(/) If the riot is of a general and dangerous character, private 
persons may arm themselves against the evil-doers — Case of Arms^ 
Poph., 121, Kel., 76 ; and per Tindal, C. J., in R. y. Pinney, 5 C. & P., 
263-4n. [But in the first instance the private person should put him- 
self under the Magistrate, and] it is imprudent on the part of a private 
individual to use arms or to proceed to extreme measures to suppress 
the disturbance, except when called upon by the Magistrate, Sheriff, 
or other peace officer to aid in its suppression — per Tindal, C. J., 
id., 1 Buss. Cr., 285. 

When any person is required by law to arrest, he is liable to 
punishment if he refuses or neglects to perform this duty — see ex. 
anr. R. v. Sherlock, L. K, 1 C. C, 20 (^and see I. P. C., s. 187. 
To be cognizant of an offence committed and to conceal it is 
punishable in a person legally bound to give information with 
imprisonment which may extend to six months, or with fine, or both^ 
and to give false information is punishable in any person with im- 
prisonment which may extend to two years, or with fine, or both — 
ib., ss. 202, 203]. 

The powers and duties of arresting at common law have been 
considerably extended in modern times by several enactments. One 

(/). The whole sabject here treated of will be found discussed in R, v. Pinneif^ which was the 
case of^ the Bristol riots. It is a question whether the doctrine here propounded would bo appli- 
cable in all cases in this country. In India, perhaps, the right to resort to arms might be quali- 
fied by circnmstance8*-see, for intance, the Arms Act XXXI of I860.— L. B. 
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instance has been ak*eady mentioned {sup.^ para. 4) ; others will be 
now stated. 

1 1. The 9 Geo. 4, c. 74 [for improving the administration of cri- 
minal justice in the East Indiesj^ enacts that any person found com- 
mitting any offence punishable under it may be apprehended by a 
police officer, or by the party aggrieved, or by his servant, or by any 
other person authorised by him — s. 40, This Act comprises, besides 
many of the most important felonies, the indictable misdemeanours of 
abduction of girls under sixteen ; forcing seamen on shore ; uttering 
base coin ; stealing or damaging judicial documents ; stealing, de- 
stroying, or concealing wills ; stealing title-deeds ; embezzlement ; and 
false pretences. It also comprises the misdemeanour of having 
unlawful possession of base com (s. 75) and of shipwrecked goods 
(s. 91); offering such goods for sale (s. 92); dog-stealing (s. 97); 
guiltily receiving in the above cases (s. 113); and destroying fish- 
ponds (s. 121) ; — all of which are triable summarily before a Justice 
of the Peace. 

\\\b. The Criminal Procedure Code enables police officers to 
arrest, without warrant, any person committing, in their sight, or 
against whom a reasonable complaint has been made, or a reasonable 
suspicion exists of his having been concerned in committing any 
offence specified in column 3 of the schedule annexed to the Act, as 
an offence for which police officers may arrest without a warrant — 
8. 100, els. 1 and 2. The offences so specified are : abetment of an 
offence, if arrest for the offence abetted may be made without a war- 
rant ; any offence relating to the Army and Navy under Chapter VII 
of the Indian Penal Code (but a deserter concealed on board a mer- 
chant vessel, through the negligence of the master or person in charge, 
the latter cannot be arrested without a warrant) ; any offence against 
public tranquility under Chapter VIII of the Indian Penal Code, 
except cases under ss. 1S4, 155, and 156 of that Code. But persons 
not giving information or warning to prevent riots, and members of 
unlawful assemblies committing offences for which arrests without 
warrant cannot be made, and persons committing an affray, cannot be 
arrested without a warrant. Any one may be arrested without a war- 
rant for personating a public servant, imder ss. 170 and 171 of the 
Indian Penal Code ; or harbouring an offender, under s. 212 or 216 ; 
resisting lawful apprehension by the person arrested, under s. 224 ; 
or of another person, under s. 225 ; unlawfully returning from trans- 
portation, under s. 226 ; or committing any offence relating to the 
coin and Government stamps, under Chapter XII of the Indian 
Penal Code ; or negligently or malignantly doing any act known 
to be likely to spread infection of any disease dangerous to life, under ^ 
ss. 269 and 270 ; defiling the water of a public spring or reservoir, ' 
under s. 277 ; driving or riding on a public way, or navigating any 
vessel, so rashly or negligently as to endanger human life, &c., 
under ss. 279, 280 ; exhibiting a false light, mark, or buoy, under 
B. 281 ; conveying for hire any person by water in a vessel in such a 
state or so loaded as to endanger his life — s. 282 ; causing danger, 
obstruction, or injury in any public way or line of navigation — 
8. 283 ; dealing with fire, combustibles, or explosive substances, so 
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as to endanger human life — ss. 285> 286 ; omitting to take order with 
any animal in possession of the person arrested^ so as to guard against 
danger to human life, or of grievous hurt, from such animal — s. 289 ; 
continuing a nuisance after an injunction to discontinue it — s. 291 ; 
selling, or haying for sale, obscene books, singing obscene songs in 
public places — ss. 292, 293, 294 ; oflFending in places or assemblies 
for public worship, ss. 295, 296, 297. 

Persons committing murder and culpable homicide, and all offences 
against the human body, except the following, riz., causing miscarri^e, 
and attempting to do so even where death ensues — ss. 312 to 316 ; 
voluntarily causing hurt — s. 323 ; keeping any person in wrongful 
confinement, knowing a writ has been issued for his liberation — s. 345 ; 
simple assault or using criminal force — ss. 352, 358 ; assault or crimi- 
nal force otherwise than on grave and sudden provocation, with intent 
to dishonor a person (t. e., degrade, not in the sense of dishonoring a 
woman) — s. 355 ; buying or disposing of any person as a slave — s. 370, 
may be arrested without a warrant. This includes all offences affect- 
ing life and hurt of all kinds, but those excepted. Persons committing 
the offence of kidnapping, forcible abduction, and unnatural offences, 
and habitual slave-dealers may be arrested without a warrant. Persons 
committing theft of all sorts may be arrested by the police without 
warrant ; also persons committing all robbery and dacoity ; criminal 
breach of trust (except in the case of a public servant, banker, mer- 
chant, factor, broker, attorney, or agent — under s. 409) ; receiving 
stolen property ; committing mischief by causing a diminution of the 
supply of water for agricultural purposes — s. 430 ; by injury to a 
public road, bridge, river, or navigable channel, and rendering it 
impassable or less safe for travelling or conveying property — s. 431 ; 
by causing inundation or obstruction to public drainage, attended with 
damage — s. 432 ; by destroying or moving, or rendering less useful, 
a light-house or sea-mark, or by exhibiting false lights — s. 433 ; by 
fire or explosive substance, with intent to cause damage to the amount 
of 100 rupees or over — s. 435 ; by fire or explosive substance, with 
intent to destroy a house — s. 436 ; with intent to destroy or make unsafe 
a decked vessel of twenty tons burden, by fire or otherwise — 
ss. 437, 438 ; running vessels on shore with intent to commit theft — 
s. 439 ; committing mischief after preparation made for causing death 
or hurt, &c. — s. 440 ; all criminal trespasses ; forgery of Government 
notes, or using such forged Government notes ; attempting to commit 
offences punishable with transportation or imprisonment, and in such 
attempt doing any act towards the commission of the offence ; — provid- 
ed that the police might arrest without a warrant if the offence were 
completed. And all persons committing offences punishable by laws 
'other than the Indian Penal Code with death, transportation for 
seven years or upwards, or imprisonment for three years or upwards, 
may be arrested without a warrant. 

A police officer may also, under this Code, arrest any person against 
whom a hue-and-cry has been raised of his having been concerned 
in any offence already mentioned, any person who is a proclaimed 
offender, any person who is found with stolen property in his posses- 
sion, any person who shall obstruct a police officer in the execution of 
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his duty — s. 100, els. 3, 4, 5, and 6. A police oflScer may also, if 
in charge of a police station, arrest or cause to be arrested, any 
person found within the limits of such station, who has no osten- 
sible means of subsistence, or who cannot give a satisfactory account 
of himself, or any person who is a reputed robber, house-breaker, 
thief, receiver of stolen property knowing it to be stolen, or who is 
of notoriously bad livelihood — s. 101. If he knows of any design 
to commit an offence for which he may arrest without a warrant, 
he may, in the same way, arrest the pei*son designing to commit the 
offence, unless the offence can be otnerwise prevented — s. 104; and 
even in cases in which he is not empowered to arrest without a war- 
rant, he may detain the accused or suspected person, with a view to 
future proceedings, if he refuses on demand to give his name and re- 
sidence, or gives a name and residence which there is reason to 
believe to be false — s. 108]. 

lUd. The General Police Act (V of 1861), s. 34, makes it 
lawful for any police oiBScer to take into custody, without a warrant, 
any person who, within his view, on any road or in any street or 
thoroughfare to which the section shall be specially extended by the 
local Government^ commits any of the following offences ; namely : — 
Firsty — Any person who slaughters any cattle or cleans any car- 
case ; any person who rides or drives any cattle recklessly or furi- 
ously, or trains or breaks any horse or other cattle. 

Secondy — Any person who wantonly or cruelly beats, abuses, or 
tortures any animal. 

Third, — Any person who keeps any cattle or conveyance of any 
kind standing longer than is required for loading or unloading, or for 
taking up or setting down passengers, or who leaves any conveyance 
in such a manner as to cause inconvenience or danger to the public. 
Fourth, — Any person who exposes any goods for sale. 
Fifth, — Any person who throws or lays down any dirt, filth, rub- 
bish, or any stones or building materials ; or who constructs any cow- 
shed, stable, or the like ; or who causes any offensive matter to run 
from any factory, dung-heap, or the like. 

Sixth, — Any person who is found drunk or riotous, or who is in- 
capable of taking care of himself. 

Seventh, — Any person who wilfully and indecently exposes his per- 
son, or any offensive deformity or disease ; or commits nuisance by 
easing himself or by bathing or washing in any tank or reservoir not 
being a place set apart for that purpose. 

Eighth, — Any person who neglects to fence in or duly to protect 
any well, tank, or other dangerous place or structure. See also the 
Conservancy Acts, supra, and Act VII of 1867 (Bombay Police), s. 31 ; 
and Act II of 1866 (Bengal), s. 43]. 

[lie. Act II of 1866 (Bengal), s. 16, enables a police oflScer to 
arrest without warrant reputed thieves and vagabonds between sunset 
and sunrise. 

Persons found gambling in the public streets may also in some 
places be arrested. In Bombay, under Act IX of 1851, s. 8 ; Police 
Act XIII of 1856, s. 6Q. In Calcutta, Act II of 1866 (Bengal), s. 32 ; 
in the suburbs of Calcutta, Act XXI of 1857, s, 15. In Aladras, Act 
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VIII of 1867 (Madras), 8. 41. In certain towns in the N. W. Pro- 
vinces, the Punjab, Oudh, the Central Provinces^ and British Burmali, 
under Act III of 1867, s. 13. 

Act III of 1869 (Bengal), s. 1, gives power to any police officer 
to arrest without a warrant any person committing in his view any 
offence against Act I of 1869 (Bengal — For the prevention of Cruelty 
to Animals)]. 

[12. Any pereon found committing any offence punishable either 
upon indictment or upon summary conviction by virtue of the 9th 
Geo. 4, c. 74 (for the improvement of the administration of criminal 
justice in the East Indies), ante cl. 1 1, may be immediately apprehended 
without a warrant by any peace officer, or by the party aggrieved, or 
by his servant, or any person authorised by him, and forthwith taken 
before some neighbouring Justice of the Peace, to be dealt with according 
to law. And any person to whom anv property shall be offered to be 
sold, pawned, or delivered, if he shall have reasonable cause to suspect 
that any such offence has been committed on or with respect to such 

Eroperty, is authorised and required to apprehend^ and forthwith carry 
efore a Justice of the Peace, the party offering the same, together 
with such property, to be dealt with according to law — s. 40]. 

The expression "found committing" has been the subject of several 
decisions. A person found with recently-stolen goods in his possession 
is not fpund committing the theft — R. v. Phelps^ I Russ. Cr., 606 ; R. 
V. Currany 3 C. & P., 397. If the property has been obtained by 
false pretences, it is when obtaining it, and not when the falsehood of 
the pretence is discovered, that he can be " found committing" the 
offence — Downing v. Capely L. R., 2 C. P., 461. So, a man who does 
not maintain his wife (Police Act, 1856, s. 43) cannot be said to be 
found committing that offence, for it consists of a number of circum- 
stances not apjiarent to the eye — Horley v. Rod^erSy29 L. J. M. C, 140. 
But a person seen committing an offence is found conunitting it, 
though he may have walked away a mile unmolested from the spot ; 
and it is not necessary that the arrest should loe made by the person 
who saw the offence committed — Hanway v. BouUbee^ M. & R., 15 ; 
R. V. Howarth, 1 Moo., C. C, 207 ; R. v. IValker, 23 L. J. M. C, 123 ; 
(S. C.) Dears, 358. But the arrest in such cases must be made on 
instant pursuit ; to make it after the lapse of some hours is too late — 
R. V. Gardener, 1 Moo., C. C, 390 ; R. v. Marsden, L. R., 1 C. C, 
131 ; Downing v. Capel, L. R., 2 C. P., 461. . [And in some cases 
apparently the arrest must be made by the person who saw the offence 
committed, or at his instance and in his presence, see inf. p. 94; as 
where the General Police Act V of 1861, Sec. 34, gives power to the 
police officer to arrest without warrant persons who within his view 
commit certain offences, or where the Criminal Procedure Code, 
Sea 100, gives him power to arrest any person who in his sight 
conunits an offence for which he may arrest him without a warrant]. 

13. The Police Act of 1856 enacts that whoever commits an 
offence on or respecting the person or property of another, or, in 
committing any offence under that Act, injures or damages the person 
or property of another, may, if his name and address are unknown, 
be apprehended by the injured person, or by any person who may 
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be using the property iojured, or by the servant of either, or by any 
person authorised by him or acting in aid of him; and may be 
detained until he give his name and address, and satisfy such person 
that the name and address given are correct, or until he can be 
delivered to a police officer — Police Act, 1856, s. 88. [Acts IV 
of 1866 (Bengal), s. 74; and VIII of 1867 (Madras), s. 57]. 

14. Persons found carrying or conveying arms, military stores, or 
ammunition, in such a manner or under such circumstances as to afford 
just grounds of suspicion that the carrier of them intends to use them, 
or that they shall be used, for any unlawful purpose dangerous to the 
public peace, may be apprehended by a Magistrate, police officer, or 
any other person — Act XXXI of 1860, s. 25 [The Arms Act], in force 
[until the Governor-General of India in Council shall, by an order 
published in the Gazette of India, declare otherwise]. If the arrest is 
made by the latter, the offenders must be delivered over as soon as 
possible to a police officer — id. 

15. Persons found publicly distributing or selling obscene pub- 
lications, paintings, or representations, unconnected with worship, or 
singing or uttering obscene songs or words to the annoyance of others, 
may b^ arrested by any person, and delivered to a police officer, to 
be token before the Magistrate — Act I of 1856, s. 2. 

16. Every person may, without warrant, confine a person dis- 
ordered in his mind who seems disposed to do mischief to himself, or to 
commit some criminal offence against any other person — Bac. Ab. 
Trespass D. ; Com. Dig. Pleader, 3 M., 19 & 21; and every police 
officer not below the rank of an inspector may apprehend and send 
to the Commissioner of the Police, all persons found wandering at 
large within his district who are deemed to be lunatics — Act XXXVI 
of 1858, ss. 4 and 6. 

17. Every member of a Volunteer Corps, when on duty, has power 
to prevent the disturbance of the public peace ; to disperse any persond 
whom he finds assembled to the number of five or more, without 
reasonable cause, between sunset and sunrise, in any public street, 
thoroughfare, or other public place in which he is on duty ; and to 
apprehend any ])erson against whom there are reasonable grounds 
to suspect that he has committed or is about to commit any offence 
against the State, or that he has aided or is about to aid any other 
person in committing such an offence, or that he has incited or is about 
to incite othera to mutiny, rebellion, or other offence against the State ; 
and to deliver him to a police officer — Act XXIII of 1859, s. 17. 

18. A police officer may [under the Police Acts applicable to the 
presidency towns] take into custody without warrant any person 
charged with committing an aggravated assault, if he has good 
reason to believe that it was really committed (though not in his 
view), and committed so recently that a warrant could not have been 
obtained for the apprehension of the offender — Police Act, 1856, s. 
87 [Act IV of 1866 (Bengal), s. 73]. 

19. A police officer may arrest without warrant any nerson com- 
mitting in nis view any offence against the Police Acts— Police Act, 
1856, 8. 86 [Act IV of 1866 (Bengal), s. 72 ; and Act VIII of 1867 
(Madras), s. 56] ; and if the offcncler's name and address be unknown 
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to him, any person committing in his view an offence against the 
Conservancy Act [Presidency Towns] XIV of 1856, s. 141. [Acts 
VI of 1863 (Bengal), s. 237 ; IX of 1867 (Madras), s. 252 ; II of 
1865 (Bombay), s. 226]. 

20. A police officer may [under the Presidency Towns Police 
Acts] arrest between sunset and sunrise — 

(1) — Persons armed with any dangerous or offensive instru- 
ments, with intent to commit any felonious act ; 

(2) — Reputed thieves found on board any vessel or boat, or 
lying or loitering in any bazaar, street, road, yard, thoroughfare, 
or other place, who are not able to give a satisfactory account of 
themselves ; 

(3) — Persons with their faces covered or otherwise disguised, 
with intent to commit a felony ; 

(4) — Persons found in dwelling-houses or other buildings with- 
out being able to accoimt satisfactorily for their presence there ; 
And, day or night — 

(5)— Persons having in their possession, without lawful excuse, 
any implement of housebreaking — Police Act, 1856, s. 46 [Acts 
IV of 1866 (Bengal), s. 32 ; VIII of 1867 (Madras), s. 23J. 

21. Seamen of a British ship deserting their ship, or refusing to 
proceed to sea after engaging, or absent without leave, may be ar- 
rested by the master, mate, owner, ship's husband ox consignee, 
without warrant; and police officers are bound to assist in the arrest, 
if required— Act I of 1859, s. 86 (17 & 18 Vic,, c. 104, s. 246). 
The Foreign Deserters' Act of 1852 (15 & 16 Vic, c. 26) 
provides that the Queen may, by order in Council, declare that 
deserters (not being slaves) from the ships of any foreign power 
which gives us similar facilities, may be apprehended and sent on 
board. But this is done only under the warrant of a Justice, issued 
upon a complaint on oath [see the Police Acts XIV of 1856, s. 117 ; 
IV of 1866 (Bengal), s. 103; VIII of 1867 (Madras), s. 80; and] 
note -at the end of this chapter. 

22. Provision is made in the Annual Mutiny Act for the arrest 
of persons suspected of being deserters from the Queen's Army, by 
any constable or policeman, or if none can be immediately met with, 
by any officer or soldier in the Queen's service, or other person — see 
ex. gr, the 28 Vic, c 11, s. 34 ; see also Act XI of 1856 [and Act V 
of 1869, Part 3, cl. d]. 

23. The master or other officer of a duly surveyed passenger 
steamer, and all persons called by him to assist, may detain any person 
whose name and address he does not know, and take him before a 
Justice of the Peace without warrant, for a number of offences enu- 
merated in the 35 th and 36th Sections of the Merchant Shipping Amend- 
ment Act of 1862, Section 37 — see also the Merch. Ship. Act, 1854, 
8. 237. 

Section 3. — Arrests under Warrant. 

The authority of a Justice of the Peace to issue a warrant or 
order for the arrest of persons charojed with any offence, but not yet 
indicted, except where the suspicion originated with himself, was 
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anciently, and probably with good reason, questioned — 4 Inst, 177. 
Such a proceeding was not authorised by any Act of Parliament, and it 
was considered a violation of the clause in Magna Charta which declares 
that no freeman shall be takeu or imprisoned but by the lawful 
judgment of his peers, or by the law of the land. But this opinion 
was combated by Sir M. Hale astoostraitlaced, and as opposed equally 
to the peace and good order of the State — 1 Hale, 579 ; 2 Hale, 107 ; 
and the practice has been so long universally exercised and sanctioned 
that it has become law, beyond the reach of controversy — 2 Hawk., 
c. 13,8. 18; 1 Chi., Cr. L., 14; Burn's, J., Title Justice of the Peace, 
1014. This power was [in England], until recent times, exercisable 
only in respect of offences within the cognizance of Justices of the 
Peace at Quarter Sessions — 1 Hale, 579 ; Bac. Ab. Justices of the 
Peace, E., 625; that is, all felonies and trespasses, which last expres- 
sion includes Hot only breaches of the peace, but all acts tending 
to a breach of the peace — 34 Ed. 3, c. 1 ; 2 Hawk., c. 8, Justices, 
88. 57, 58. A warrant, however, might also be issued for treason, 
for although that offence is not within the jurisdiction of the Quarter 
Sessions, it involves an offence which is within it, viz,, a breach 
of the peace — 1 Hale, 580 ; 2 Hawk., c. 8, s. 59. A libel also falls 
within the same power, for though not, per se, a breach of the peace, it 
lends to it — sup.,^, 72 ; Butt v. Conanty 1 Brod. & B., 548 ; R. v. Wilkes, 
2 Wils., 151 ; and such offences as barratry, 2 Hawk., c. 8, s. %5, 
and of soliciting another to steal, R. v. Higgins, 2 East, 5, — indeed, 
all indictable offences, except perjury and forgery (2 Hawk., c. 8, 
88. 63, 64), are, in law, either actually or constructively, trespasses — 
Rawlins v. Ellis, 16 M. & W., 172 ; Johnson v. Coltson, T. Ray m., 250. 
Perjury, being neither a felony nor, even constructively, a trespass, 
was not at common law cognizable by the Quarter Sessions — Com. 
Dig. Justices of the Peace (B. 1) ; R. v. Bartlett, 1 D. & L., 95 ; but 
it was made cognizable by that Court when committed in a judicial 
proceeding — 5 Eliz., c. 9 ; and this form of perjury, consequently, is 
an offence for which a warrant may be issued — id. Forgery abo 
was at common law only a misdemeanour, and not a felony or 
trespass ; and when it was made a felony, it was made cognizable 
only by the Court of Oyer or Terminer. But though Justices of 
the Peace had thus no power to try forgery, yet when it became 
a felony, they acquired the power of arresting and committing for it, 
from the 2 and 3 Pli. and M., which, as it directed them to take the 
examination of prisoners committed by them for felonies, was 
understood to autnorise them, by implication, to issue a warrant 
to bring the accused before them. For when a Statute gives juris- 
diction to enquire into an offence, it impliedly gives the necessarily 
incidental power of compelling the presence of the accused at 
the enquiry, 2 Hawk., c. 13, s. 15. In England, power is now 
given, in express terms, to Justices to arrest by warrant for all 
mdictable offences — 11 & 12 Vic, c. 42, s. 1. [In India, too, 
the Police Acts in the presidency towns give power to Magis- 
trates to issue warrants for arrest in all cases — Acts XI 1 1 of 
1856, 88. 95 and 97; IV of 1866 (Bengal), ss. 83 and 85; VIII of 
1867 (Madras), ss. 60 and 61 ; and under the Code of Criminal 

M 
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Procedure^ if tlie case is punishable with more than 6 months' imprison- 
menty s. 248, a warrant way issue]. 

It will be remembered that arms of the sea and bays (at least 
when of moderate size, not such as the Gulfs of Lyons or Gascony, or 
as the Bay of Fundy, perhaps) included between headlands, — :that is, 
within them and an imaginary straight line uniting them, — rivers, 
harbours, and other such waters, and, for most purposes, also the 
sea along the coast within cannon-shot, or for three miles from tlie 
shore, are considered as under the dominion of the State in which 
they are included, or to which they adjoin — see sup., p. 13 ; Grotius, 
b. 2, c. 3, ss. 13, 14; Ortolan Dipl. de la Mer, 1., 152, 158, 4th ed. ; 
1 Kent. Comm., 26 ; Wheat. Int. L., p. 2, c. 4, s. 6 ; and Notes 103 and 
106, by Lawrence ; Faelix, Dr. Int., s. 543 ; Martens, Dr. des Gens., 
ss. 39-41 ; see also inf., s. 7. A person who commits a crime on 
land, and flies to a foreign man-of-war in the waters of the same 
State, cannot be lawfully arrested there by the police of that State — 
Ortol. Dipl. de la Mer, 300 ; and if the vessel is a private one, it is 
courteous not to effect the arrest without giving notice to the consul 
or commanding officer of any naval force present of the country to 
which the vessel belongs — id., 301. With the above exceptions, all 
persons in India are equally amenable for any breach of the law 
within it, whether they be subjects or foreigners ; and, it may be 
added, the latter are in general equally entitled with the former to 
the protection of the law, though there may be some peculiar cases 
where an act which is punishable when done to the prejudice of the 
natural-bom subject is not penal when done to the prejudice of a 
foreigner. Desertion from a British merchant ship, for instance, is 
punishable as a criminal offence ; but desertion from a foreign ship 
is not an offence against our law, although the deserter may in some 
cases be arrested — sup,^ para. 21 in the preceding section. 

The power of arrest is not confined to cases m which the offence 
was committed within the local jurisdiction of the Justice ; but it 
will be convenient to treat of it, in the first instance, as it is exercis- 
able in respect of these the simplest and most common cases, reserv- 
ing for separate consideration the subject of arrest for offences com- 
mitted out of the jurisdiction — see inf., s. 7. 

[In England and in cases in the presidency townsi if a Magistrate 
is personally cognizant of an offence not committed in his presence, 
he should take proceedings as accuser or witness before another 
Magistrate, and not act in his official capacity— y^r Pratt, C. J., in 
B. V. mihesy 2 Wils., 158. [But the Code of Criminal Procedure 
authorises a Ma^strate to take cognizance of offences which may 
come to his knowledge, except criminal breaches of contracts of ser- 
vice, offences relating to marriage and defamation — see s. 6d]. 

A warrant should oe issued only after an examination of the party 
who applies for it, or, if he be personally ignorant of the circumstances, 
of any witness who is cognizant of them. This statement is called 
an information. [It is termed in the Code of Criminal Procedure 
the complaint]. It may be taken by the Justice while out of the 
limits of his jurisdiction — 1 Hale, 581 ; 2 Hale, 50. It should be in 
writing and on oath, though neither seem to be absolutely necessary — 
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1 Hale, 582; 2 Hale, 111 ; Burn's, J., Warrant, I. It does not require 
the same technical accuracy as is requisite in an information under 
the summary jurisdiction of the Magistrate, for it is not the instrument 
of accusation upon which the accused will be tried ; but it is neces- 
sary that it should set forth such facts as show reasonable grounds for 
suspecting that a specific offence in respect of which the Justice has 
power of arrest has been committed, and that the accused committed 
It— 1 Hale, 582 ; 2 Hale, 111 ; 1 Chit Cr. L., 38-40 ; and see Hogg 
V. Wardy sup., p. 79. 

[Under the Criminal Procedure Code, when, in order to the issu- 
ing of a summons or warrant against any person for any offence, a 
complaint is made before the Magistrate of the district, or a Magis- 
trate who is authorised to receive such complaint without reference 
from the Magistrate of the district, such Magistrate shall examine 
the complainant. The examination shall be reduced to writing, and 
shall be signed by the complainant and by the Magistrate — s. 66. 
The complainant must be examined on oath — s. 43 ; but the Magistrate 
is bound, in the first instance, to receive all complaints, oral or written, 
and after the examination of the complainant he need not record a 
written complaint — see Circular No. 6, High Court, 16th May 1864, 
cited in Prinsep's Code of Cr. Pro., 3rd ed., p. 47]. 

If the Justice should give no credit to tne statements made, or if 
the offence charged be neither [in the nature of] treason nor felony, nor 
[of] a misdemeanour of grave character, and the accused is not likely 
to abscond, or if the iuiormation is not on oath, the Justice should 
issue, not a warrant, but a summons — R. v. Martyr^ 13 East, 55 ; R. 
V. Hughes, 3 A. & E., 425, 428 ; Hadley v. Parks. L. R., 1 Q. B., 
444. [Under the Code of Criminal Procedure a warrant may issue in 
all cases triable by the superior Court, s. 179, and in all cases triable 
by the Magistrate and punishable with imprisonment for a period 
exceeding six months, s. 248 ; but in either case the Magistrate may 
issue a summons instead of a warrant]. The summons should be 
signed by him, and should require the attendance of the accused at a 
certain place, day, and time, to answer the charge of the offence, the 
nature of which must be briefly stated as it would be in a warrant 
(iVi/l, p. 93). The summons may be addressed either to the accused or to 
an officer ; in the latter case, it would command the officer to reauire the 
attendance of the accused — Burn's, J., Warrant; 1 Chit. Cr. L., 32. 

[The form of summons required by the Code of Criminal Procedure, 
Section 69, seems to show that under that Code it can only be 
addressed to the person accused. A summons and a warrant under 
that Code must be signed and sealed by the Magistrate]. 

Every warrant must show that the person charged with its execu- 
tion has authority to execute it — R. v. Weir, 1, B. & C, 288, 291. 
Here again the principle already more than once mentioned applies, 
that wherever a special authority is to be exercised which is out of 
the common course of law (and such is every authority exercisable by 
a Magistrate) and is confined to a limited locality, where the duty of 
promptly enforcing the instrument is cast on officers of the law, and 
the duty of unhesitating submission on those who are to obey, the in- 
strument should show all the essentials from which such duties arise — 
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per Lord Denman, C. J., in JR. v. Stainforthy 11 Q. B., 75. The war- 
rant must therefore show that the Justice who issued it has jurisdic- 
tion, that there is a good cause for depriving the person against whom 
it is directed of his liberty, and a lawful direction for dealing with 
him when arrested — 2 Inst., 52; Howard v. Gosset, 10 Q. B., 359. 
The importance of giving this information will be easily admitted, 
when it is remembered that, according to the extent of the oflScer's 
authority, his death (when he is resisted) may be murder, manslaughter 
[that is, culpable homicide not amounting to murder], or perhaps justifi- 
able homicide— per Bayley, J.,in R. v. IFeir, 1 B. & C, 288, 291 ; for 
if the warrant showed no jurisdiction, or no offence, or a direction to 
deal with the person in a manner not authorised by law, the party may 
lawfully resist the officer — comp. the Indian Penal Code, s. 99 [s. 300, 
Exception 2], and the latter, pari ratione, is not bound to execute the 
warrant — Howard v. Gosset^ 10 Q. B., 387, 390; comp. 2 Hawk., 
c. 13, s. 10. 

The warrant, then, must show that the Justice by • whom it is 
issued is a Justice for the district within which the arrest is directed 
to be made, and also that he was personally within the district 
when he issued it; 1 Hale, 581 ; 2 Hale, 50. [The Form B., s. 76, 
of the Code of Cr. Pro., does not include these particulars; never- 
theless it may be questioned whether a warrant omitting them 
would be strictly regular, even where the case fell within the pro- 
visions of Sections 84, 86, or 87, — the ordinary rule being, as ex- 
])ressed in Section 83, that a warrant issued by a Magistrate shall 
ordinarily be executed (unless it be specially otherwise provided) within 
the jurisdiction of the Magistrate in which it was issued, and the 
principle of the case of R. v. Stainforth, 11 Q. B., 75, supra, 
which is of general application, seems to point to this]. It must be 
signed by the Justice, if not also sealed — 2 Hale, 111 ; Padjield v. 
Cabelly Willes, 411. [Under the Code of Cr. Pro. it must always 
be signed and sealed s. 76]. It may be directed, when issued by a 
Justice, to any person, except the persons interested [and this is the 
case with all warrants issued by Magistrates under the Code of Cr.. 
Pro. — see Section 77, and] thoupjh he is not bound to execute it unless 
he be an officer — 1 Hale, 581 ; 2 Hawk., c. 8, s. 30 ; and c. 13, s. 27 [but 
he would be bound to do so if it were a warrant issued under the Code 
of Cr. Pro., for the issue of a warrant to a private person would be 
a demand of assistance which by Section 82 that person would be 
bound to afford]. But the warrants, summonses, and subpoenas of a 
Police Magistrate, as well as of a Commissioner and Deputy Com- 
missioner of Police, must, in all criminal proceedings, be directed to 
a police officer— Police Act, 1856, s. 24 [Acts IV of 1866 (Bengal), 
8. 24 ; VIII of 1867 (Madras), s. 12; but the last-named Act ex- 
cepts warrants in proceedings under Act XIII of 1859 (Masters and 
Vv orkmen — Presidency Towns]. The officer may be addressed either 
by his name or by the title of his office — R. v. Weir, 1 B. & C, 
288, per Bayley, J. [Under the Code of Cr. Pro. it may be directed 
to several persons, all or any of whom may execute it — s. 79]. The 
warrant must set forth, either in the body or the margin, the name 
of the district for which it is issued ; it must be dated, and should 
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be made in the name of the Queen (which is more usual), or of the 
Justice who issues it — 2 Hawk., c. 13, ss. 21 — 24. [The form given 
in the Code of Cr. Pro. requires that it should be signed by the 
Magistrate. The name of the district for which it is issued should 
appear from the seal. The warrant should be dated!. It must 
further set forth in full the names of the person to be arrested, 
or the names by which he is generally known — 1 Hale, 580 ; Money 
V. Leachy 3 Burr., 1742. If some of his names are unknown, they 
may be omitted, if the reason of the omission be stated — R, v. Hood, 

1 Moo., C. C. 281. If all the names are unknown, this should be 
stated in the warrant, and the person must be otherwise described as 
best be may — 1 Hale, 577 ; 2 Hale, 114. If any of the names are 
mis-stated, as if a warrant issued for the purpose of arresting Richard 
Hoye calls him John, the party intended could not be arrested under 
it—Hoye V. Bush, 1 M. & G., 775. 

The oflTence for which the warrant is issued should be stated ; but, 
except when the warrant is issued for surety of the peace or good 
behaviour, in which cases it is advisable to set forth the cause fully and 
with all essential particulars — 2 Hawk., c. 13, s. 25, — it is enough to 
state the general nature of the offences, without technical accuracy or 
fullness. It would suffice to describe it, for instance, as " [culpable 
homicide] for the death of T. S.," or " [house-breaking by night] in 
breaking into the house of T. S."— 2 Hale, HI ; 5. v. Wilkes, 2 Wils., 
158. It must, however, be explicit enough to convey the information 
that the warrant is issued for an offence known to the law, and for which 
a Justice or Magistrate may lawfully arrest. A warrant " to answer 
such matters as shall be objected a^inst him" would be bad, for not 
showing that such matters were within the jurisdiction of the Justice — 

2 Hale, 111. A warrant alleging that the party had been indicted 
for a rescue, elicited from Patteson, J., the remark that it might 
have been for the rescue of a pig — Exp, Nesbett, 8 Jur., 1071. 

The warrant must direct, also, what is to be done with the prisoner 
when arrested, and this must of course be something which is lawful. 
The ordinary warrant of arrest for an offence either orders that the 
prisoner shall be brought before the Justice who issued it, or that he 
shall be taken before any Justice of the district. To direct the 
officers to keep him in their custody would be bad, for if imprisonment 
be lawful, it must, at all events, be in a lawful place of imprison- 
ment — Exp, Nesbett, ubi sup. So, to direct in a case of [a bailable 
offence] that he should be safely kept, to the end that he might find 
sureties to appear to an indictment found against him, would be 
equally illegal, for it does not afford the accused an opportunity of 
tendering bail, as it ought, by directing that he should be carried before 
some Judge or Magistrate to be bound — B. v. Downey, 7 Q. B., 281. 
A mere iniormality in this part of the warrant, however, wouldnot vitiate 
it, if it was substantially correct — 1 Hale, 595 ; see also sup,, c. 2, 
8. 10. No time is limited for the execution of the warrant, which conti- 
nues consequently in force as long as the authority itself of the 
Magistrate — Dickenson v. Brown, Feake, 307 [a warrant under the 
Code of Cr. Pro. would probably be considered always in force until 
executed]; nor is any time named for bringing the party arrested, 
for the time is already well fixed by law — see inf,, s. 6. 
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When the warrant is directed to a police officer, [by a Police Ma- 
gistrate] unless the Magistrate orders its execution without delay, it is 
delivered to the inspector of the division, who appoints one or more 
officers to execute it— Police Act, 1856, s. 25 [Act IV of 1866 
(Bengal), s. 25]. 

Section 4. — Manner and Place of Arrest 

An arrest under a warrant can lawfully be made only by the per- 
sons charged by the warrant with that duty. Thus, a warrant 
addressed to a parish constable could not be executed by a police 
constable — Freegardy. Barnes^ 7 Ex., 827 ; R. v. Sanders^ L. R., 1 C. 
C., 75. If it be directed to a person by his name, his authority is co- 
extensive with that of him who confers it, and he may execute it in any 
place within the Magistrate's jurisdiction. But if it is directed to a 
person, not as an individual, but by the description of his official 
character, the authority delegated to such officer is limited to his own 
districts— i?. v. TooIev,2 Lord Raym., 1296; R. v. fVeiry 1 B. & C, 
288. [The General Police Act V of 1861, Sect 22, enacts that every 
police officer appointed under that Act shall, for the purposes of the 
Act, be considered as always on duty, and may be employed as a police 
officer in any part of the general police district, — that is, in any 
presidency, province, or place, or any part of any presidency, pro- 
vince, or place in which the Act shall be ordered to take effect Sec- 
tion 84 of the Criminal Procedure Code provides that when any 
person against whom a warrant is issued by a Magistrate shall escape, 
go into, or be in any place out of the jurisdiction of the Magistrate 
issuing such warrant, the warrant may be executed in such place, 
apparently by the person to whom it is directed. This section would 
probably apply only to cases in which the person to be arrested was 
or was supposed to be in the jurisdiction when the warrant was issued 
— see s. 86]. It is not necessary that the person so authorised should 
effect the arrest personally ; it may be done by any person by his 
direction, provided the former be actually engaged in the same 
business. He must be the authority, but he need not be the hand 
that arrests, nor need he be in the presence of the party arrested, nor 
actually in sight, nor is any exact distance prescribed — per Lord 
Mansfield in Blatch v. Archer^ Cowp., 63. But he must be actually 
engaged in the arrest, so that his assistants are under his inunediate 
control. 

When an offender is pursued by those who have authority by law 
and without warrant to arrest him, he may be taken by them, in the 
pursuit, not only in the county or district where the offence was com- 
mitted, but in any other to which he flies — 2 Hale, 76. [And this is 
the case when the arrest is made under a warrant issued under the 
Code of Criminal Procedure — see s. 84]. But [in other cases] the 
warrant of a Magistrate or any other officer can be executed only 
within the limits of the district mentioned for that purpose in the 
warrant — Milton v. Green^ 5 East, 233 ; and that, it has already been 
mentioned, must not be out of the district for which he who issues the 
warrant is a Magistrate. If the offender fled [from the jurisdiction 



Digitized by 



Google 



AND JUSTICE OF THE PEACE IN INDIA. 95 

of a Police Magistrate] 4o another part of India, or to any other part 
of the Britidh dominions, it could not be executed without the inter- 
vention of other authority [unless the Magistrate was appointed a 
Justice of the Peace for the place in question, as, for instance, where 
he was a Justice of the Peace for a whole presidency, and the 
warrant were to be executed in the presidency, but out of the 
presidency town]. In such case, his warrant would be enforced 
by the local authorities, under the provisions of Act VII of 1854, and 
the 6 & 7 Vic, c. 34 ; as to which, see in/l, s. 7. 

In arresting for treason, felony, or dangerous wound, in pursuance 
of the obligation imposed by [the English] law, it is lawful to use all the 
force reasonably necessary to effect the arrest, but no more. [And 
although there are no specific instructions in the Code of Criminal 
Procedure in cases where the arrest may be made without a warrant, 
such, no doubt, would be the rule. Where the arrest is made under 
warrant, the Code provides (s. 92) that if the person against whom the 
warrant of arrest is issued shall forcibly resist the endeavour to arrest 
him, it shall be lawful for the police officer or other person executing 
the warrant to use all such means as may be necessary to effect the 
arrest]. If the accused resists or flies, his resistance is to be overcome, 
or his flight stopped ; and he may be killed, if this cannot otherwise be 
done, and his capture cannot otherwise be accomplished — 1 Hale, 489; 
2 Hale, 85, &c. If he flies into a house, whether his own or another's, 
the outer door may be broken open by those whose duty it is to 
make the arrest — 2 Hale, 117; Semayne^s Casey 5 Rep., 91; (S. C.) 
1 S. L. C, 3rd prop., 6th ed., 89. 

[On this subject the Code of Criminal Procedure lays down the 
following rules : — If there is reason to believe that any person liable 
to arrest without warrant, of whoih a police officer is in search, has 
entered into or is within an^ house or place, it shall be the duty of 
the person residing in or m charge of such house or place, on the 
demand of such police officer, to allow ingress thereto, and all reason- 
able facilities for a search therein — s. 106. If ingress to a house or place 
cannot be obtained under the last preceding section, the police officer 
authorised to make the arrest shall take such precautions as may be 
necessary to prevent the escape of the person to be arrested, and send 
immediate information to a Magistrate. If no warrant can be obtained 
without affording such person an opportunity of escape, and there 
is no person authorised to enter without a warrant on the spot, the 
police officer may make an entry into such house or place and search 
therein — s. 107. If there is reason to believe that any person against 
whom a warrant has been issued has entered into or is within any 
house or place, it shall be the duty of any person residing in or in 
charge of such house or place, on demand of the police officer or other 
person executing the warrant, to allow such police officer or other 
person free ingress thereto, and to afford all reasonable facilities for 
a search therein — s. 93. Thepolice officer or other person authorised by 
warrant to arrest a person may break open any outer or inner door 
or window of any house or place, whether that of the person accused 
or of any other person, in order to execute such warrant, if after 
notification of his authority and purpose, and demand of admittance 
duly made, he cannot otherwise obtain admittance — s. 94. If information 
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be received that a person accused of any offence for which a warrant 
may issue is concealed in an apartment in the actual occupancy of 
a woman who, according to the customs of the country, does not 
appear in public, the police oflScer, or other person employed to exe- 
cute the warrant, shall take such precautions as may be necessary to 
prevent the escape of the accused person ; and if the accused person 
shall not deliver himself up, the police oflScer or other person authorised 
to execute the warrant, may, if after notification of his authority and 
purpose, and demand of admittance duly made, he cannot otherwise 
obtain admittance, break open such zenana or apartment, and execute 
the process entrusted to him, first giving notice to any woman as afore- 
said in such zenana or apartment, not being a person against whom a 
warrant has been issued, that she is at liberty to withdraw, and afford- 
ing her every facility for withdrawing— s. 95. These provisions 
are applicable only to the cases of arrest by a police oflScer or other 
person in execution of a warrant, and of arrest by a police officer 
without a warrant. The last provision, relating to searching in the 
apartments of native females, is, as an express enactment, peculiar 
to the case of arrest under warrant under the Code of Criminal 
Procedure, They are in many respects similar to the rules 
governing the same subject which have been deduced from the 
principles of English common law, and which are applicable in the 
presidency towns ; while these' rules, so far as they relate to private 
arrests in the case of crimes of violence, would, it is presumed, apply 
by analogy to an equal extent in the mofussil. Thus, according to 
English law, before the person whose duty it is to make an arrest 
breaks open an outer door] it is in general proper to signify the cause 
of coming and to demand admission — Semayne^s Case, 5 Rep., 91; 
(S. C.) 1 S. L. C., 3rd prop., 6th ed.,89. But it is doubtful whether 
such a notification and demand are necessary before breaking in cases 
of felony [or of offences analogous to felony] — per Cur. in Launock v. 
Brown, 2 B. & A., 592 ; and, indeed, in any case where the party pur- 
sued is beyond doubt in the house, it might be absurd (and would 
consequently be unnecessary) to demand admittance at the door when 
he might be escaping by the window or firing at his pursuers — see/?er 
Lord Alvanley, C. J., in RatcUffe v. Burton, 3 B. & P., 223, 229 ; 
and per Cur, in Aga Kurboolie v. Reg,, 4 Moo. P. C, 247. The law 
requires the ceremony to be observed only when it possibly may be 
attended with some advantage, and may render the breaking of the 
outer door unnecessary — id. So, when a felony is in course of com- 
mission, it would be out of the question to pause until a demand of 
admission had been made, and due time for compliance had elapsed — 
see Handcock v. Baker, 2 B & P., 260. But the notification and 
demand should be made when it is not likely to frustrate the arrest. 
It is prudent, before breaking into a stranger's house, to have certain 
knowledge that the accused is there ; for if ^ he were not, the pursuers 
who broke into it would be trespassers— 2 Hale, 103. They would 
not, it seems, be justified in entering and searching it on mere 
suspicion even if the outet door were open, or in breaking inner 
doors even after refusal of admission — Johnson v. Leigh, 6 Taunt., 
246; comp. RatcUffe v. Burton, 3 B. & P., 223, 229 [except 
in cases under the Code of Criminal Procedure whicli in teims 
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justifies the person entering into the honse if he has reoion to 
believe that the accused is inside — ss. 106 and 108]. A demand of en- 
trance is not necessary before breaking the inner doors of the house of 
the accused, or of the house in which he is taking refuge — Hutchison 
V. Birch, 4 Taunt., 619 ; nor before breaking outer ones, if the pur* 
suers, after entrance, have been expelled or excluded — A^a Kurboo^ 
lie V. Eeg.y 4 Moo., P. C, 239 ; see also Sandon v. Jervis, 28 L. J. 
Ex., 156 ; and Banister v. Hyde, 29 L. J. Q. B., 141 ; and the cases 
cited there. 

The same extremities may be resorted to when the accused escapes 
after arrest— 1 Hale, 489 [and see Code of Cr. Pro., ss. 112, 113]. 
The same powers are given, and the same extremities are justifiable, 
in interposing to prevent the conunission of any felony which is 
accompanied by force. Thus, if a man were committing murder in a 
house, it would be lawful to break into the house and overpower 
the murderer with all the force necessary to secure him — Handcock v. 
Baker y 2 B. & P., 260. But if the felony be not accompanied by 
force, as pocket-picking, the killing of the culprit, while in the 
act, in order to prevent its commission, is not lawful — 1 Hale, 488. 
But when the arrest is made, not in pursuance of the duty imposed, 
but in exercise of the power given by law, as where it is made 
b^ 'a private person on suspicion only {sup,,^ ss. 2, 3, 4), no greater 
violence is justifiable than a gentle imposition of hands. If, in- 
deed, the prisoner proved guilty of the felony, the private person 
who arrested him on suspicion would be justified by the event in 
resorting to the same extremities, when necessary, as if the felony 
had been committed in his presence. But if the person proved inno- 
cent, any excess of violence beyond that just mentioned would be 
actionable : if he were killed, it would be manslaughter ; and if 
he killed his pursurer, it would (in the absence of express malice) 
be only manslaughter— 1 Hale, 490 ; 2 Hale, 83, 92, 119 ; Fost, 318, 
s. 16. In arresting for misdemeanour, and generally in all cases 
in which the Queen is a party, the persons authorised to make the 
arrest have the same power of breaking into houses, and repelling 
force by force, and even of killing their opponents, if they resist, 
and their resistance cannot be otherwise overcome, as in arresting for 
felonies committed in their presence — 1 Hale, 494 ; Post., 270, s. 2 ; 
and 320, s. 23; 1 Russ. Cr., 535. So, in the case of misde- 
meanours in course of commission ; thus, if there is an affray in 
a house, and the doors are shut, and a demand of entrance is not 
complied with, any person is justified in breaking them open and 
entering — 1 Hale, 589. But there is this difference, that in arresting 
for misdemeanours, the person sought to be arrested may not be 
kiUed if he flies, although his capture cannot otherwise be made — 

1 Hale, 481, 494 ; Post., 271. If the offence be per se only a misde- 
meanour, but is in the particular case a felony in consequence of a 
previous conviction of the offender, a person ignorant of this last 
circumstance would not be justified in resorting, for his arrest, to 
any other measures than those allowed in cases of misdemeanour. 
Thus, he could not lawfully shoot him to stop his flight — R. v. Dodson, 

2 Den., 35. 

N 
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In civil cases, the powers for effecting an arrest are the same as 
in cases of misdemeanour, except that an entrance by breaking outer 
doors, windows, or walls, cannot be lawfully made into the house in 
which the person sought to be arrested resides, although entrance be 
denied, unless he has been already arrested, and it be to effect his 
recapture — Aga Kurboolie v. Reg.^ 4 Moo., P. C, 247. But his out- 
houses, and the houses of othei-s in which he does not reside, but in 
which he has taken refuge, are not equally sacred. The outer doors 
may be broken, if entrance be not given upon demand ; for it is 
only his own dwelling that is a man's castle, and it is a castle for 
himself only, and not for those who do not dwell in it — Semayne^a 
Casey 5 Rep., 91 ; Fost, 319. Finally, no greater violence is ever 
justifiable than is necessary to effect the arrest — Fost., 319 ; Levy v. 
Edwards, 1 C. & P., 40. 

Stated compendiously, the law upon this part of the subject [in- 
dependent of the provisions of the Code of Criminal Procedure] 
seems to be as follows : — 

(I.) As to the person. — In interfering during the commission of a 
felony [or of an offence of the nature of a felony] accompanied by 
force, it is lawful to use all the violence necessary for the purpose, 
and even to kill the offender, if this be necessary to prevent the per- 
petration of the crime. But this extremity is not lawful when the 
lelony is not accompanied by force. 

Alter any felony has been committed, the offender may lawfully 
be killed, if this be necessary to prevent his escape, whether by flight 
or successful resistance. 

In misdemeanours and civil cases this extremity is lawful, when 
necessary, if he resists ; not if he flies. 

(2.) As to his dwelling. — When a felony is in course of oomimis- 
sion, or has been committed, outer doors may be broken ; and this 
may be done without previous demand of entrance, if necessary. In 
all criminal cases they may be broken after demand of entrance ; 
and in all cases, civil as well as criminal, after expulsion or exclu- 
sion, without demand. Inner doors may be broken without de- 
mand of entrance when the house has been lawfully entered. 

(3.) As to his out-houses. — They may be entered in all criminal 
and civil cases, whether they are open or by breaking the outer doors. 

(4.) As to the houses and out-houses of strangers. — They may be 
entered in all criminal and civil cases, whether they are open or by 
breaking the outer doors, if the party sought to be arrested be there. 

When a person is apprehended in the commission of an offence, or 
upon fresh pursuit afterwards, it is not in general necessary to give 
him notice of the business of those who thus interfere with his liberty ; 
for he must know the cause of his arrest — 1 Russ. Cr., 623. But 
in some cases the cause of the interference should be stated, as well as 
the character in which the party interferes, otherwise the person 
sought to be arrested would be justified in treating him as a trespasser. 
Thus, in riots and affrays, the Justices or other [)er8ons who proceed 
to separate the combatants should notify their friendly intent; other- 
wise the persons engaged might imagine that they came as the allies of 
their antagonists. But a small matter amounts to a due notification^ 
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It is sufficient if the peace is commanded, or if the officer or other person 
who inter poses declares with what in tent he does so — Fost., 310; 1 Hale, 
460. The policeman's uniform, if visible, would be a sufficient notifi- 
cation of his office and intent, to dispense with his mentioning them — id. 
When the arrest has been made, all severity beyond what is necessary to 
prevent the escape of the prisoner is unjustifiable. [And see Code of 
Cr. Pro., 8. 96.] The captors are undoubtedly justified, for they are 
bound to take all reasonably necessary measures to prevent the 
escape of their prisoner ; but what those measures shall be must de-> 
pend on his temper and conduct when in custody, on the nature of the 
charge, and other circumstances— p^r Williams, J., Leigh v. Cole^ 
6 Cox, 329. Thus, it is not lawful to handcuff a prisoner unless he 
has attempted to escape, or it is necessary to prevent his escape — 

2 Inst, 381 ; Wriaht v. Court, 4 B. & C, 596 ; R. v. Lockley, 4 F. & 
F., 155. The right to search a prisoner also depends on the circum- 
stances of the case. [On this subject the Code of Criminal Procedure 
is silent] It has been sometimes said that it was not lawful to search 
a prisoner except when he was in custody for felony. But it is difficult 
to see on what principle this rule rests ; on what ground, for instance, it 
can be reasonable to search a man charged with larceny or abusing 
a girl under ten, and not reasonable to search him when charged with 
obtaining property by false pretences or abusing a girl between ten 
and twelve. It would seem, on general principles of law, that the 
officer or jailor, or other lawful captor or custodian, being responsible 
for the custody of his prisoner, is entitled to take from him every 
article or instrumeut by which he might effect his escape, whether by 
injuring others or not, and is therefore entitled to search him for such 
things — see Leigh v. Cole, 6 Cox, 329. In some cases, a search for 
the purpose of obtaining evidence against the prisoner is allowed by 
Statute, as where a person is reasonably suspected of carrying some- 
thing stolen or unlawfully obtained (2 & 3 Vic, c. 47, s. Q%) [Metro- 
politan Police], or of having counterfeit coin in his possession (24 & 25 
Vic, c 99, 8. 27). [Offences relating to the coin — England]. [In- 
stances of such enactments may be fctund in the Arms Act XaXI of 
I860, s. 31 ; the General Police Act V of 1861, s. 23 ; Police Act 
XIII of 1856, s. 46 ; Acts IV of 1866 (Bengal), s. 32 ; VIII of 1867 
(Madras), s. 23 ; II of 1866 (Bengal), s. 16.]] The search of a person 
may also be justified in cases where it is advisable for the protection 
of the person searched or of his property, as in cases of helpless 
drunkenness, lunacy, illness, or infancy. But, except as above stated, 
it does not appear that our law justifies the search of prisoners, and 
it would seem therefore not justifiable to search them for letters or 
papers which might compromise them. 

Any property found upon the prisoner should not be taken from him, 
unless it be in some way connected with the offence, as if it be the 
instrument, or the fruit, or evidence of the crime — ft. v. Barnett, 

3 C. & P., 600 ; ft. V. O'Donnelly 7 C. & P., 138 ; ft. v. Kinsey, id, 
447; ft. V. Biirgis8,id.,4:SS; ft. v. Boney, id,, 515; ft. v. Jones, 
6 C. & P., 343 ; ft. v. Bass, 2 C. & K., 822. 

When the arrest is effected under a warrant, and cannot be justified 
except under it^ care must be taken not to arrest any other, than the 
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person described in it ; for any other, even though he were the person 
really intended, would be justified in resisting, if not entitled also to 
sue K>r the trespass [and this remedy would not be defeated by a plea, 
for instance, under the 43rd Section of the General Police Act (V of 
1861), which makes it lawful for a police officer to plead that any act 
done by him in his official capacity was done by him under the authority 
of a warrant issued by a Magistrate, for on the production of the 
warrant it would appear that the act was not directed to be done ; thus] 
Biohard Hood cannot be arrested under a warrant calling him John. 
Hoye V. Busily 1 M. & G., 775 ; nor could he be aiTcsted by the 

name of ^ Hood, unless the warrant allege^d that his christian name 

was unknown — R. v. Hoody 1 Moo., C. C, 281. Identity of name 
or personal resemblance would not excuse the arrest of the wrong 
person ; and even if, when asked his name immediately before hands 
were laid on him, he falsely gave as his the name of the party men- 
tioned in the warrant, the arrest would not be justifiable — Coote v. 
Liffhtoorthy P. Moo., 457; Thurbane^s Case^ Hard., 323, cited in Com. 
Dig. Imprisonment, L. 2; and Bac. Ab. Trespass, D ; accord. />tfr Parke 
B., in Freeman v. Cook, 2 Ex., 654 ; see also Oxley v. Flower, Selw. 
N. P., 920 ; and see Fisher v. Magnay, 5 M. & G., 778 and 787-8. 
But if he gave a false name before the warrant was issued, he could 
not afterwards sue for the arrest made in consequence — Price v. 
Harwoody 3 Camp., 108. If he corrected the mis-statement after the 
arrest, it would not be lawful to continue the imprisonment — Dunston 
V. Patterson, 26 L. J. C. P., 267 ; 2 C. B. N. S., 495 (S. C). 

The arrest for all indictable ofiences may be made at any time of 
the day or night, and on Sunday as well as any other day — Rawlins v. 
Ellis, 16 M. & W. 172; Johnson v. Coltson, 1 T. Raym., 250 ; and 
see sup., c 2, s. 10. In all such cases, and perhaps in all other 
criminal cases, the officer arresting, if he is within the limits of 
the place in which he is an officer, is not, in strictness, bound to 
show his warrant, though a sight of it be demanded, for he is presumed 
to be known within his district ; still it is desirable that he should 
do so — see per Lord Kenyon in Hall v. Roche, 8 T. R., 187. He 
must, however, acquaint the party with the cause of the arrest — 
2 Hale, 116 ; 2 Hawk., c. 13, s. 28. If he were beyond those limits, he 
would be bound to show it, if demanded — id. A private person 
when armed with a warrant is in all cases bound to show it, on 
demand — id. [Lord Kenyon, in Hall v. Roche, calls it a dangerous 
doctrine to hold that the officer need not show his warrant, and this 
view is adopted in the Code of Criminal Procedure, which (s. 90) 
directs a police officer or other person executing a warrant of arrest 
to notify the substance of the warrant to the person to be arrested^ 
and, if required to do so, to show the warrant to such person.] If 
the proceeding be of a civil nature, the officer is bound to produce 
his warrant, if required ; per Lord Kenyon in Hall v. Roche, uhi 
sup,; MkAper Williams, J., in Robins y. Hender, 3 Dowl., 543. Not 
to do so makes the arrest illegal. And he must have it with him at 
the time of the arrest ; incapacity to produce it making the arrest 
equally illegal, although no production is demanded — Galliard v. 
Laa^on, 31 L. J. M. C, 123. 
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If the party charged be in jail or any other place of imprisonment, 
the Justice may, if he Dleases, hold the examination within its 
precincts, and thus have the accused present ; or he may issue his 
warrant in the usual way, and the officer charged with its execution 
may, upon application, obtain a writ of habeas corpus from the 
superior Court [in cases where a writ of habeas corpus Kes] to have 
the accused brought before the Justice from day to day. [This pro- 
ceeding would be practically never resorted to in India, for there are 
no Courts in the mofussil competent to issue a writ of habeas corpus, 
and the writ issuing from the High Court does not run in the mofussil. 
And in the presidency towns] a Magistrate of Police may have him 
brought up, with respect to any charge, case, or proceeding before 
him, oy an order addressed by the Magistrate to the keeper of the 
prison — Police Act, 1860, s. 25. 

Section 6. — Search-warrants. 

Besides the warrant for the arrest of the accused, the Magistrate 
has power to issue a warrant for the search and production of pro- 
perty, for the purposes of his investigation. These warrants, like 
those granted against the person on the charge of another, were 
once of doubtful legality — 4 Inst, 177. But such doubts, if ever 
well founded (2 Hale, 113, 149 ; Elsee v. Smith, 2 Chit, 304), are 
set at rest by the Legislature. The 9 Geo. 4, c. 74 (for improving 
the administration of criminal justice in the East Indies) enacts by 
Section 40 that if any credible witness proves on oath to a Justice a 
reasonable cause to suspect that any person has in his possession or 
on his premises, any property whatsoever on or in respect to which 
any offence under that Act has been committed (and the Act comprises 
all the chief crimes known to the law ; amon^ others, forgery, coming, 
and the various species of criminal acquisition of property), the 
Justice may grant a warrant to search for such property, as in the 
case of stolen goods. [This Act applies in the presidency towns — 
see also Code of Cr. Pro., s. 127, -&c.] Similar powers to search 
premises for unwholesome food and dnnk is given by the Conser- 
vancy Act of 1856, s. 98. [See also Acts VI of 1863 (Bengal), 
s. 200; IX of 1867 (Madras), s. 189; II of 1865 (Bombay), s. 196.] 

The warrant to search for stolen goods was granted, at common law, 
when there was a charge on oath of a theft committed, and the owner 
suspected that the stolen goods were lodged in the place proposed to 
be searched. It was also necessary that he should be present at it« 
execution in order to identify his goods ; and if the goods were not 
found, he was liable as a trespasser to the person whose dwelling had 
been invaded — 2 Hale, 113 ; and per Lord Camden in Entick v. 
Carrington, 11 St. Tr., 321. Under the Act of Geo. IV it should 
never be granted without the information on oath required by the Act, 
and without its showing to the satisfaction of the Magistrate that 
there is a reasonable cause to suspect that the property is in the 
place sought to be searched, and that it was stolen, or was otherwise 
the subject of some offence under the Act — 2 Hale, 113; but a 
positive assertion is not necessary — Elsee v. Smith, 2 Chit, 304. 
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It should [under this Act] always be directed to a police officer, 
aud not to a private person, (whose conduct is not under the same 
control), [and under tiie Code of Criminal Procedure it should be 
directed to a police officer above the rank of a constable, s. 127 — 
see inf. p. 105] ; audit should direct that the search should be made in 
the day-time, and not at night (though the latter is perhaps not strictly 
illegal), to guard against misconduct on the part of the officer, whicn 
is more easily committed with impunity in darkness and in tJie con- 
fusion incident to a domiciliary visit, when the inmates of the house 
have retired to rest The warrant should further specify the place 
to be searched, and not order generally the search of all suspected 
places; and should direct that the goods found, together with the 
party in whose custody they are found, should be brought before the 
Magistrate — 2 Hale, 149. In executing a search-warrant, the outer 
door may be broken if entrance be refused, and so may inner doors, 
boxes, &c., after demand and refusal to open — arg. in Entick v. Car^ 
ringtouy 2 Wils,, 275, 284 ; and see per Lord Alvanley, C. J., in Rat-- 
cliffe V, Burton, 3 B. & P., 229, No goods may be seized which are 
not mentioned in the warrant, or are not likely to substantiate the 
charge— Crozier v. Ctindey, 6 B. & C., 232 ; Ehee v. Smith, 2 Chit., 
304 ; Entick v. Carrington, ubi sup. 

Further provision is made by the Police Act of 1856 for 
search-warrants for things stolen or unlawfully obtained. Upon 
information on oath that there is reasonable cause for suspecting 
that any such thing is concealed or lodged in any dwelling* 
house, building, or other ]>lace, or in any ship or vessel, the 
Commissioner of Police or Magistrate may, by a warrant under 
his hand directed to a police officer, cause the suspected locality to 
be entered and searched at any time of the day, or at ni^ht if the 
warrant so empowers. It may empower him, if the Commissioner or 
Magistrate who issues it thinks it necessary, to use force by breaking 
open doors or otherwise in effecting his entry, with any assistance 
which he may find necessary (havmg previously made known his 
authority), and if the thing is found, either to convey it to a Magis- 
trate; or to guard it on the spot until the offenders are taken before a 
Magistrate, or otherwise to dispose of it in some place of safety ; and, 
moreover, to carry before the Magistrate every person foimd in the 
house, place, or vessel, who appears to have been privy to the deposit 
of the thing, knowing or having reasonable cause to suspect that it 
was stolen or unlawfully obtained — s. 93 [Acts IV of 1866 (Bengal), 
8. 79 ; VIII of 1867 (Madras), s. 58]. Search-warrants may be exe- 
cuted out of the Magistrate's jurisdiction, when the requisite autho- 
rity for that purpose is obtained — see inf., s. 7. 

When the delay in procuring a warrant may be fatal to the success 
of the search, any police officer not below the rank of an inspector, 
upon information that there is reasonable cause to suspect that stolen 
property is concealed or lodged in any dwelling-house or other place 
(nothing is here said about ship or vessel), if he has good ground for 
believing that by reason of the delay in obtaining a search-warrant 
the property is likely to be removed, may, in virtue of his office, 
search for the specific articles, provided that a list of the articles 
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stolen or missing be delivered or taken down in writing, with a declara- 
tion that the robbery (or any other felonious appropriation) has been 
committed, and that the informant has good ground to believe that 
the property is deposited in such house or place, and provided that 
the person who has lost the goods, or his representative, accompany 
the officer in his search — s. 94 [Acts IV of 1866 (Bengal), s. 80 ; 
VIII of 1867 (Madras), s. 59. 

If the Magistrate finds that the goods were not stolen, they are 
restored to the person in whose custody they were, and he is set at 
liberty. If there is reason to believe that they were stolen, they are 
detained, and the party is either discharged, or bound over to give 
evidence, or detained, according as it appears that his possession was 
innocent or guilty; 2 Hale, 151, 152. [See also Act II of 1866 
(Bengal), Section 27, which authorises the Commissioner of Police to 
grant warrants to search by day or night houses and places suspected of 
being used as common gaming-houses ; and Section 37, which enables 
him to grant warrants to search in the day-time for gunpowder stored 
or kept contrary to the provisions of the Act. See also Act VIII of 
1867 (Madras), s. 48.;| 

[The Code of Crimmal Procedure, Chapter VIII, which contains 
the law now applicable to the subject in the mofussil, makes the fol- 
lowing provisions for the issue and execution of search-warrants : — 

When a Magistrate considers that the production of anything is 
essential.to the conduct of an enquiry into an offence known or suspected 
to have been committed, or when he considers that such enquiry will 
be furthered by the search or inspection of any house or place, he may 
grant his search-warrant, and the officer charged with the execution 
of such warrant may search any house or place within the jurisdiction 
of such Magistrate. The Magistrate may, if he see fit, specify in his 
warrant the house or place, or part thereof, to which only the search 
or inspection shall extend, and the officer charged with the execution 
of such warrant shall then search only the house, place, or part so 
specified — s. 1 14. A search-warrant shall ordinarily be directed to a 
police officer, but the Magistrate issuing the warrant may, if he see 
fit, direct it to any other peraon — s. 115. A search-warrant directed to 
an officer in charge of a police station may, if such officer is not able 
to proceed in person, be executed bv any officer subordinate to such 
officer. In such case, the name oi such subordinate officer shall be 
endorsed upon the warrant by the officer to whom the warrant is 
directed — s. 116. When it shall be necessary for a search-warrant to be 
executed out of the jurisdiction of the Magistrate issuing the warrant, 
the Magistrate within whose jurisdiction the warrant is to be executed 
shall endorse his name on the warrant, which shall be sufficient autho- 
rity for the police officer charged with the execution of such warrant 
to execute the same within the same jurisdiction ; or the search-war- 
rant may be directed to the Magistrate within whose jurisdiction the 
search is to be made, and such Magistrate shall thereu[K)n endorse his 
name on such warrant and enforce its execution in the same manner as 
if the warrant had been issued by himself— s. 117. In any casein 
which there is reason to believe that the delay occasioned by obtaining 
the endorsement of the Magistrate in whose distiict the warrant is to 
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be executed, will prevent the discovery of the thing for which search 
is to be made, the police officer charged with the execution of the 
search-warrant may execute the same in any place beyond the juris- 
diction of the Magistrate by whom it is issued, without the endorse- 
ment of the Magistrate in whose jurisdiction that place is situate. 
If the thing for which search is made is found in such place, it shall 
be immediately taken before the Magistrate in whose jurisdiction it 
is found, and who, unless there be good cause to the contrary, shall 
make an order authorising it to be taken to the Magistrate who 
issued the warrant — s. 118. If the thing searched for be found within 
the local limits of a Supreme Court of Judicature, it shall be taken 
to the Chief Commissioner of Police, or to a Police Magistrate, who 
shall act in the manner prescribed in the last preceding section — 
8. 119. In any case in which it may appear necessary, a Magistrate 
may, by^ the warrant, order search to be made in a place out of his 
jurisdiction, and may direct that the warrant be executed either after 
or without obtaining the endorsement of the Magistrate within whose 
jurisdiction the search is to be made. When a Magistrate issues a 
warrant under this section, he shall inform the Magistrate within 
whose jurisdiction the house or place to be searched is situate ; or if 
the house or place be situate withm the local limits of any Supreme 
Court of Judicature, he shall inform the Chief Commissioner of 
Police of the issue of such warrant — s. 120. A Magistrate issuing a 
search-warrant to be executed in any house or place out of the juris- 
diction of the Magistrate of the district, may direct the warrant to 
any Magistrate within whose jurisdiction such house or place is situate, 
and may send the same by post On receipt of the warrant by the 
Magistrate to whom it is directed, he shall endorse his name thereon 
and enforce its execution in the same manner as if it had been 
orginally issued by himself. If the warrant is to be executed within 
the local limits of the High Court, it shall be addressed to the 
Commissioner of Police or to a Police Magistrate. In such case, any 
property found or search made may be dealt with as provided in 
Sections 118 and 119 — s. 121. If the house or place to be searched is 
closed, it shall be the duty of any person residing in or in charge of such 
liouse or place, on demand of the officer or other person executing 
the warrant, to allow such officer or other person free ingress thereto, 
and to afford all reasonable facilitieB for a search therein — s. 122. 
A police officer, or other person authorised by warrant to search 
any house or place, onay break open any outer or inner door or 
window of the house or place, in order to execute such warrant, 
if, after notification of his authority and purpose, and demand of 
admittance duly made, he cannot otherwise obtain admittance — s. 123. 
If the place ordered to be searched is a zenana, or apartment in 
the actual occupancy of a woman who, according to the customs 
of the country, does not appear in public, the officer or other person 
charged with the execution of the warrant shall give notice to such 
woman in such zenana or apartment, not being a woman against 
whom a warrant of arrest has been issued, that she is at liberty 
to withdraw ; and after giving such notice, and allowing a reason- 
able time for the woman to withdraw, and affording her every 
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reasonable facility for withdrawing, such officer or other person may 
enter such zenana or apartment for the purpose of completing the 
search, using at the same time every precaution, consistent with these 
provisions, for preventing the clandestine removal of property — 
8. 124. The search of any house or place under this chapter shall 
be made in the presence of two or more respectable inhabitants of 
the place in which the house or place is situate, but such persons 
shall not be required to attend the Court of the Magistrate as 
witnesses unless specially summoned by such Magistrate. The 
occupant of the house or place, or some person in his behalf, shall 
in every instance be permitted to attend the search — s. 125. In any 
ease in which it shall be necessary to cause a female to be searched, 
the search shall be conducted with strict regard to the habits and 
customs of the country — s. 126. If the Masfistrate of the district, or 
Magistrate in charge of a division of a district, or any other officer 
exercising the powers of a Magistrate, upon information and after 
such enquiry as he may think necessary, has reason to believe that 
any house or other place is used as a place for the deposit or sale or 
manufacture of forged documents or counterfeit Government stamps 
or counterfeit coin, or instruments or materials for counterfeiting 
coin or for forging, or that any forged documents or counterfeit 
stamps, or false seals, or any counterfeit coin, or instruments or 
materials used for counterfeiting coin or for forging, are kept or 
deposited in any house or other place, he may by his warrant authorise 
anjr police officer above the rank of a constable to enter, with such 
assistance as may be required, and by force, if necessary, any such 
house or other place, and to search all such parts of the same as are 
specified in the warrant, and to seize and take possession of any 
property, documents, stamps, seals, or coins therein found, which he 
may reasonably suspect to be stolen, forged, false, or counterfeit, and 
also of any such instruments and materials as aforesaid — s. 127. The 
Magistrate by whom a search-warrant is issued may attend personally 
for the purpose of seeing that the warrant is duly executed. The 
Magistrate may also direct a search to be made in his presence of any 
house or place for the search of which he is competent to issue a 
search-warrant — s. 128. An officer in charge of a police station 
may, without a warrant, enter any shop or premises within the 
limits of such station, for the purpose of inspecting or searching for 
any weights or measures or mstruments for weighing used or kept 
therein, whenever he shall have reason to believe that there are lu 
such shop or premises any weights, measures, or instruments for 
weighing which are false. If such police officer shall find in such 
shop or premises any weights, measures, or instruments that are false, 
he may seize the same, and shall forthwith give information of such 
seizure to the Magistrate having jurisdiction — s. 129. The seizure by 
any police officer of property alleged or suspected to have been 
stolen, or of property seized by any police officer under circum- 
stances which create suspicion of the committal of any offence, shall 
be forthwith reported to a Magistrate, who shall thereupon make 
such order respecting the custody and production of the property as 
be shall think proper. If the property is of a perishable nature, or 

o 
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if it appear to the Magistrate that its sale would be for the benefit 
of the owner, he may at any time direct it to be sold, and shall hold 
the proceeds in trust for me owner, subject to the provisions con- 
tained in Sections 131 and 132 ; provided that no Subordinate 
Magistrate of the 2nd Class shall exercise this power, unless he is 
generally or specially authorised to do so by the Magistrate of the 
district — s. 130. When the owner of such property is unknown, 
the Magistrate may detain the same, or the proceeds thereof if 
sold, and in case of such detention shall issue a proclamation 
specifying the articles of which such property consists or consisted, 
and requiring any person who may have a claim thereto, or to the 
proceeds thereof, to appear before him and establish his claim within 
six months from the date of such proclamation — s. 131. If no 
person within such period establishes his claim to such property 
or proceeds, and if the person in whose possession such property was 
found is unable to show that it was legally acquired oy him, the 
property shall be at the disposal of the Government, and may be 
sold under the orders of the Magistrate of the district, or if it has 
been already sold, the proceeds snail be at the disposal of the Go- 
vernment — s. 132.] 

Section 6. — 77lf Examination, Bail, and Commitment. 

When the accused person is arrested, it is a serious offence volun«« 
tarily or negligently to suffer him to escape — 1 Hale, 590, &c. [It is 
punishable m a public servant under the Indian Penal Code with 
simple imprisonment which may extend to two years, or with fine, or 
with both, if the escape be negligently suffered, s. 223 ; or with im- 
prisonment of either description which may extend to seven, three, 
or two years, with or without fine, according to the degree of the 
crime with which the accused is charged — s. 221. In a private person 
the act, if wilful, would be an abetting of an escape, and would be 
punishable with imprisonment of either description which may extend 
to two years, or with fine, or with both— ss. 107, 108, 109, 224.] If 
the arrest has been made under a warrant, it is the duty of those who 
arrest him to deal with him according to its import, if this be legal. 
If he is arrested without warrant by private persons, they may 
either deliver him to a policeman, or carry him to the Magistrate or 
to a Justice of the Peace of the district in which he was appre- 
hended, or, it is said, deliver him to the jailor — 1 Hale, 589; but 
the latter course is never pursued, for the jailor seems not bound to 
receive even a felon from a private person — id., 590, 5d6m» In all 
cases he should be carried before the Magistrate, as soon as it rea- 
sonably can be done [and see the Code of Cr. Pro., ss. 97 and 
109], — that is, as soon as the circumstances admit, not as soon as 
it suits the convenience of the captors, having regard to their other 
affairs— 2 Hale, 119; Wriffht v. Court, 4 B. & C, 596— or of the 
Magistrate. If it be night, or there be danger of a rescue, or the 
prisoner's health prevents him from travelling, he may be confined 
by his captors as long as those circumstances continue — 2 Hale, 119 ; 
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but in the absence of such cirCumfttafices, it has been held that ta 
detain a prisoner for three days without taking him to a Magistrate 
IB unjustifiable — Wright v. Court. 

If he is arrested by a police officer without a warrant, be should 
be taken at once to the station, and be detained there until he can 
be brought before the Magistrate, or until he gives bail (if thig be 
allowable) for his appearance before him at his next sitting, in a sum 
not exceeding Rs. 1,000— Police Act, 1856, ss, 90 and 92 [Acts II of 
1866 (Bengal), 8. 45,- IV of 1866 (Bengal), ss^ 76, 78; Code of Cr. 
Pro., 88. 109 and 156, which last section authorises the police officer in 
the mofussil to take bail for the appearance of the accused before a 
Magistrate, where the offence is entered as bailable in Column 5 of 
tiie Schedule annexed to tlie Act.1 This bail mar, when the charge 
i8 not of [an offence not bailable j be taken by the officer in charge 
of the station, or by any superior officer of police, with or without 
sureties, at his discretion^ and if he deems it prudent. When the 
diarge is of [an offence entered as unbailable in Column 5 of the 
Schedule to the Code of Cr. Pro., in cases in the mofussil, or, in cases 
in the presidency towns, of an offence which before the passing of the 
Indian Penal Code would hare been} a felony, he cannot take bail, 
unless he also beHeves it probable that the charge is false [Code of 
Cr. Pro., s. 156] ; Police Act 1856, s. 91 [Act II of 1866, s. 771. 
^ If the Magistrate of the district be absent, or unable, from illness 
or any other cause, to attend to the case, the prisoner should be 
carried forthwith to some other Magistrate or Justice of the Peace^ 
To keep him in confinement in such a case until the Magistrate 
resumes his duties is unjustifiable. * 

When more prisoners than one are charged with the offence, it 
is advisable to keep them in separate places, in order that they 
may not communicate with each other before the enquiry. For a 
similar reason, it may be also sometimes desirable to hold a separate 
examination of each prisoner — 1 Chit. Cr. L., 87. 

The prisoner, when before the Magistrate, is still in the custody 
of those who brought him, until he is committed (or remanded) or 
bailed — 2 Hale, 120. It is no part of a police officer's duty "to 
question prisoners. The practice has been repeatedly condemned by 
the Judges in EngUnd — HiWs Case, Rose. Cr. Ev., 7th ed., 48 ; R. v. 
iTerr, 8C. & P., 176; R. v. Stokesy 17 Jur., 192; Indian Penal 
Code, 8. 330-1 ; and it is unquestionably alien to the spirit of our 
law. But it is chiefly reprehensible when the officer, instead of 
honestly informing the accused that the questions are not put in 
pursuance of any duty, and that to answer them is altogether optional, 
deceives him by questioning him with an air and circumstances ol 
authority [and see also the Code of Cr. Pro., ss. 98 and 146]* 
But though the prisoner must not be thus entrapped into making 
a statement, any which he voluntarily makes should be attended 
to and not discouraged — see per Lord Denman in JB. v. Arnold,, 
8 C. & P., 622. It is superfluous to add that attempts to extract 
a confession by threats, promises, solitary confinement, or other 
malpractices operating on the prisoner by exciting hopes or fears,. 
or creating pain, are wholly unjustifiable, and defeat the object for» 
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which they were made — iti/I, c. 6, s. 2 [and see also Code of 
Cr, Pro., s. 148]. To enable Justices and Magistrates to make 
the necessary enquiry into the charge made against the party brought 
before thefn, they have power to require, and, when necessary, to 
compel, the attendance and the testimony of all persons who either 
appear from the prosecutor's statements or who may occur to the 
Magistrate himself to be material witnesses for the prosecution ; and 
he has the same power of bringing before him, upon the request of the 
accused, any witnesses for the defence, and examining them — 1 Chit. 
Cr. L., 76 [Code of Cr. Pro., ss. 186, 201, 207, &c.] ; see c. VI, 
8. 15. Any person present in Court, though not summoned to attend, 
is bound to give evidence, if required — R. v. Sadler, 4 C. & P., 218; 
Act II of 1855, 8, 25. When the case appears to require it, it is 
usual for Magistrates to admit an accomplice to give evidence— 
4 Bl. Comm., 331 ; but Police Magistrates in the presidency towns 
have no power to exempt him from prosecution, and all that they 
can properly do is to encourage the accomplice so admitted to hope 
that he will be pardoned, if the Judge who tries the case should 
admit his evidence, and he should make a full disclosure of all that 
he knows— i^. v. Rudd, 4 BL Comm., 331 ; 1 Chit. Cr. L., 82. 

[The Code of Criminal Procedure enacts that the Magistrate of 
the district, or other officer exercising the powers of a Magistrate, 
and any Subordinate Magistrate duly empowered under Section 38, 
recording his reason for so doing, may tender a pardon to any one or 
more of the persons supposed to have been, directly or indirectly, 
concerned in or privy to any offence triable by the Court of Session, 
on condition of his or their making a full, true, and fair disclosure 
of the whole of the circumstances within his or their knowledge 
i*elative to the crime committed, and every other person concerned 
in the perpetration thereof. If any person accepts a tender of par- 
don under this section, he shall be examined as a witness in the 
case under the rules applicable to the examination of witnesses. Such 
person, if not on bail, may, if the Magistrate or other officer as afore- 
said thinks proper, be detained in custody pending the termination 
of *the trial— s. 209]. 

When the prisoner is brought before the Magistrate, he is not 
called upon, as in summary cases {sup., c. 2, s. 3), to state the 
nature of his defence ; but the Magistrate, after hearing the opening 
statement of the counsel of the prosecutor, proceeds at once to 
examine the witnesses for the prosecution. When the prosecutor 
has no legal assistance, the Magistrate will often find it convenient 
to obtain from him or his witnesses a preliminary account of the 
subject of the investigation ; for he will thus better ascertain what 
is the real character of the offence, and who are the witnesses to the 
different facts to be proved, and will consequently be better able to 
conduct his enquiry with method and despatch. His attention, too, 
will sometimes be directed to matters which might otherwise have 
appeared irrelevant, and to sources of evidence not thought of by 
the parties concerned in the prosecution. 

It is the duty of the Magistrate to take, and put into writing, the 
evidence of the witnesses, or so much of it as he thinks material ; 
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that 18^ he should write down every material statement^ whether 
given on examination-in-chief or on cross-examination — H. v. Potter , 
7 C. & P., 650 n ; [Code of Cr. Pro., ss. 195-8], which is admissible in 
evidence against the prisoner, according to the law of evidence, and 
nothing more. Men rarely confine themselves to such statements. 
For instance, the law requires, in general, that a witness should state 
facts only, and not conjectures, or inferences from facts, or opi- 
nions; that those facts should be relevant to the enquiry, and 
that they should have fallen within the personal observation of 
the witness. But it is di£Bcult to keep a narrative within these limits. 
Facts are stated which are irrelevant; others are given on the 
authority of third persons ; some have not been observed at all, but 
are presumed to have occurred; others are not stated positively, but 
are left to be inferred from what is stated ; and when material facts 
are properly and positively stated, most men find it no easy task to 
abstain from adding a description of the manner in which their minds 
are affected by them. The Magistrate must so conduct his examina- 
tion as to obtain from the witness all the facts, and those only, which 
the law requires, or suffers to be received from him. Thus, if a 
witness were to say that on getting up in the morning he found that 
hin house had been robbed^ he would state, not a fact observed, but 
a general conclusion drawn from other facts, — such as, for instance, 
a hole in the wall, and the absence of certain articles which were safe 
when he had gone to bed. These facts would be obtained from the 
witness and taken down, and his conclusion from them would be 
rejected. If he said that he saw the hole through which {he supposed^ 
the burglars had entered^ the latter part of the statement would 
be rejected. If he stated that he went out to call a policeman, 
the fact that he went out would be taken down, but the object 
or intention with which he did so would not. If he said that on 
meeting one, they went to a place where the policeman suspected 
the goods would be found, the fact that they went there would 
be received, but the rest of the statement would be excluded ; 
for the policeman's suspicions would not be evidence against the 
prisoner, and if they were, they could be deposed to onlv by the 
policeman himself. If he were to interrupt his narrative by saying 
that he had forgotten to mention that he had seen the prisoner lurking 
near the house on the previous day, the statement could not be 
taken in that form ; for he would not thereby pledge himself to 
the truth of the fact that he had seen the prisoner. What would be 
required, would be a positive averment that the witness had seen the 
prisoner, not an allegation that he had forgotten to state it. When 
thus divested of all irrelevant or otherwise inadmissible adjuncts, 
every material fact should be taken down exactly in the words of 
the witness, or if he speaks a foreign language, in their equivalents in 
English, taken through a sworn interpreter. [As to the language in 
which the evidence is to be recorded under the Cr. Pro. Code, see 
ss. 195, 196, 197 ; and see also s. 200 as to the employment of an 
interpreter.] It does not follow that the mouth of the witness 
should be closed as to all other facts. On the contrary, the Magis- 
trate should listen to all that the witnesses say which is in any way 
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relevant to tJie enquiry; for although much will be rejected as 
evidence^ the existence of material facts will often be learned thereby, 
and these can be afterwards established by the proper evidence. 
Thus^ if the witness were to begin to relate a circumstance told him 
by a third person in the prisoner's absence, or to repeat from memory 
the contents of a letter written bv the prisoner^ although tliese state- 
ments would be excluded from the depositions, the Magistrate should 
listen to them, because if the fadt or the document appeared to be 
material, he would direct that the proper evidence oi it should be 
procured — see Best. Ev., s. 93. 

If the prisoner has been previously convicted of another offence, 
the proper evidence of this should be included in the depositions. 

The evidence must be taken in the presence and hearing of the 
accused^ and if he does not understand the language of the witnesses 
it must be translated to him as each proceeds. He must also be 
allowed the opportunity of cross-examining the witnesses — R. v* 
Viponty 2 Burr., 1163; flT^rfcoci'^Ca*^, Leach, 500; Erringtan^s Ca$e^ 
2 Lew., 124; Cr. Pro. Code, ss. 194 and 200. [The Criminal 
Procedure Code requires that the accused or his agent should be 
present. In England,] however, to take it in his absence, and then 
to read it over in his presence, has been held suificicnt — R. v. Smith, 
Buss. & R., 339, 2 Stark R., 208 ; R. v. Russell, 1 Moo., C. C, 356 ; 
R. V. Hake^ 1 Cox, 226. [And this would consequently suffice in the 
case of a Police Magistrate in a presidency town.] It must also 
be taken in the presence of the Magistrate. [And here the Cr. Pre 
Code agrees — s. 195.] To take it down by the clerk, in the 
Magistrate's absence, and to read the statements afterwards in hia 
presence, would not be sufficient — R. v. Watts, 33 L. J. M. C, 63; 
and see Caudle v» SeymQur, I Q. B., 889. But to take down a note 
of the evidence in the presence of all parties, and then to fair copy 
them in an adjoining room, and to read the fair copy over to the 
witness in the presence of the accused and Magistrate, is unobjec* 
tionable— i?. v. Bates, 2 P. & F., 317. 

If the whole examination cannot conveniently be completed in 
one sitting, it is competent to the Magistrate to remand the prisoner 
from time to time; that is, to commit him provisionally until 
the case can be examined further — see Lock v. Askton, 12 Q. B., 
871 [Cr. Pro. Code, s. 224]. For this commitment [when made 
by a Police Magistrate] no warrant in writing is necessary — 1 
Hale, 585 ; [^Broughton v. Mulshoe, 7 Moore, 408] ; R. v. Gooding, 
cited in Davis v. Oapper, 10 B. & C, 34. But the remand must 
be onlv for a short time. In Scavage's Case, Cro. Eliz., 829, it was 
said that the period ought not to exceed three days; but this 
cannot be laid down as an inflexible rule. Fifteen days have been held 
an unreasonably long time, in the absence of special circumstances to 
justify so long a delay — Davis v. Capper, 4 C. & P., 134 ; and in 
Cave V. Mountain, M. & Gr., 257, the Judges thought seven 
days an unduly long detention, though they refused to disturb the 
verdict of a special jury which had formed a diflFerent opinion. Th€ 
11 & 12 Vic, c. 42, s. 21, now allows, in England, a verbal remand 
for three days to the constable who has the accused in his custody^ 
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or a written one for eight days to tlie jailor. [The Code of Cr. 
Pro. allows fifteen days — see s. 224, and requires a written order of the 
Magistrate.] Where the prisoner is remanded, the witnesses are 
again summoned to attend at the next hearing. The examination of 
die prisoner, first directed by the [1 and 2 Ph. & M., c 13] 2 & 3 Ph. & 
M., c. 10 [in cases of manslaughter and felony] is required by the 
[9 Geo. 4, c. 74,8. 3, in cases of the nature of felonies, and the] Cr. Pro. 
Code,BS. 2()3-5,in all cases, but the maxim that no man is bound to crimi- 
nate himself restricts it, in practice, to taking down any statement 
which he may dioose to make. It is competent, indeed, to the Magis- 
trate to ask him questions — R. v. J ones ^ 7 C. & P., 239 n ; -R. v. 
RetSy id.y 668 ; and it was in former times usual to do so — see ex. gr. 
6 St., T., 514, & 560; and 12 W., 859. However, he must 
abstain from exciting his hopes or fears by promises or threats; 
the prisoner cannot be compelled to answer the questions, and, under 
any circumstances, it is better to confine them to such as may be 
necessary to elicit the meaning of what tiie prisoner states, or to 
ascertain that the Magistrate understands him correctly. Every 
material observation, however, which he makes in the course of the 
case should be taken down. [The Magistrate has, however, a discre- 
tion as to what he will ask the prisoner, and this is so also under 
Cr. Pro. Code, at any stage of the enquiry — see s. 202 ; and it is at the 
option of the accused person to answer his questions — id. No influence 
should be used to extort an answer — s. 203, and no oath should be 
administered to the accused — s. 204. The questions and answers are 
to be recorded in full, and read to the accused, who may correct any 
error in the statement, which is then to be signed and sealed by the 
Magistrate — ^s. 205. These provisions correspond with the English 
practice whereby] when the evidence against him is completed, 
he is told that he is at liberty to make any statement he pleases — 1 1 and 
12 Vic, c. 42, s. 18. This is especially necessary if any threats or 
promises have been previously made to him, for any statement made 
under their influence would not be admitted in evidence, unless it were 
shown that his mind had been disabused — R. v. Meynell^ 2 Lew., 122; 
inf., c 6, 8. 2. It is not necessary, nor does it seem desirable, to 
advise him against speaking — R. v. Arnold^ 8 C. & P., 621. The 
prisoner's statement should be taken in his own words, or in as literal 
a translation of his words as possible, and it should be read over or 
re-translated to him. ** I will receive nothing as a confession in 
writing, ^ said Best, J., " that was not taken down from the mouth 
of the prisoner in his own words ; nothing that he says that has 
any relation to the subject being omitted, nor anything added, 
except explanations of provincial expressions or terms of art"-^ 
R. V. Sextouy 1 Burn., J., 1806 ; 2 Buss. Cr., 867 [and the reading 
of the paper over to the prisoner does not remove the objection 
that it is not in his own words]; id. comp. R. v. Roche^ Car. 

6 M., 341. He should be asked to sign it, though the want of his 
signature is not fatal — LamVs Case^ 2 Leach, 625; R. v. JoneSf 

7 C. & P., 239ii ; comp. R. v. TelicotCy 2 Stark, 483. Care should be 
taken that he is not sworn to it, and that it does not, on its face, pur- 
port to be Bworn — 1 Hale, 585 ; for this would render it inadmissible 
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in evidence— JR. v. Smith, 1 Stark, 242; R. y. Fikesley, 9 C. & 
P., 124. He is not entitled, as a matter of right, to the assistance of 
an attorney — R. v. Barron^ 3 B. & A., 432 ; Cox v. Coleridge, 1 B. & 
C, 37. [The Prisoners' CounsePs Act XXII of 1839 does not give 
the prisoner a right to be defended, except when the justice is pro- 
ceeding in a summary way. The Code of Criminal Procedure, Section 
432, entitles an accused person to be heard by counsel or agent whenever 
he is charged before any Criminal Court, which includes as well the 
case of an investigation for the purpose of commitment as a summary 
trial ; in the mofussil it is illegal — see the Pleaders' and Mookhtars' 
Act XX of 1865, s. 40 ; and in any case] it is difficult to conceive 
an instance in which such assistance can properly be refused, except 
where secrecy is necessary, as where the prisoner is one of a gang, 
and it is important that such of his confederates as have not yet 
been captured should not learn what passed at the examination, and 
there is reason to fear that this might not be effectually guarded 
against if the prisoner's attorney were present — see Lord Tenterden's 
judgment in Cox v. Coleridge, 1 B. & C., 37, 49. But except where 
the interests of justice require the exclusion of the legal adviser, his 
assistance should never be refused. 

For the same reason that the attorney may justly be excluded, it 
is right to conduct the enquiry in private [and this may be done also 
under the Cr. Pro. Code — see a. 279]. But where the same reason does 
not operate, the enquiry should be public. Secrecy in judicial proceed- 
ings was introduced in the Middle Ages for the protection of witnesses 
—Bonnier, Trait6 des Preuves, Art 199; but it can now be rarely 
used for that purpose. On the other hand, publicity not only has a 
salutary effect in checking inattention and thoughtlessness, and in 
keeping wituesses who have any regard for their character, or fear of 
contradiction and exposure, within the limits of truth ; it sometimes 
brings to light fresh evidence from among those who hear the proceed- 
ings, or hear of them through the public press or otherwise, and it 
also protects the Magistrate from the suspicions and imputations upon 
his capacity and integrity to which the opposite practice is naturally 
calculated to expose him — see Dumont's Benth, Jud. Ev. B., 2, c. 10; 
and Lord Denman's opinion quoted by Lord Campbell in Letois \. 
Levy, 27 L. J. Q. B., 282, 290; and per Lord Eldon in Wellesley v. 
The Duke of Beaufort, 2 Buss., 19. The deposition of the witness is 
read over to him, and is then, if found correct, signed by him and by 
the Magistrate [and see Cr. Pro. Code, ss. 195 and 198], but the former 
cannot be compelled to sign it. When the enquiry is concluded, if it 
manifestly appears either that no crime was committed, or, at all events, 
that the suspicion against the prisoner is groundless, the Magistrate or 
Justice should discharge him — 4 Bl., 296 [and see Cr. Pro. Code, s. 
225]. It would be idle, as well as oppressive, to send him for trial upon 
evidence which does not afford substantial groimds for a judicial en- 
quiry. If the charge is supported by positive and credible evidence of 
the fact, or by such evidence as if, not explained or contradicted, raises 
in his opinion a strong presumption of the guilt of the accused, the 
Magistrate or Justice must [according to English law and practice] 
conunit him if the offence be felony. An accomplice who turns 
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Queen's evidence should always be committed and never bailed, for 
he confesses his guilt of felony — 2 Hale, 133 ; i?. v. Beardmore, 7 C. & 
P., 497. But if the evidence does not raise so strong a presumption of 
the prisoner's guilt as to require committal, or if the evidence for 
the defence weakens a presumption of guilt, but in either case there 
appears sufficient ground for judicial enquiry into the guilt of the 
accused, the Police Magistrate, having the power of two Justices, must 
admit him to bail. When the o^ence is a misdemeanour only, the 
defendant is entitled as a matter of right to be admitted to bail, on 
tendering sufficient sureties — 2 Hale, 123 ; 4 Bl. Comm., 297 ; R. v. 
Badgery 4 Q. B., 468. 

To refuse or to delay bail to any person bailable is an offence 
against the liberty of the subject by the conmion law, as well as by 
the Stat. Westm. 1 (3 Ed. 1, c. 15), and the Habeas Corpus 
Act X (31 Car. 2, c. 2) [it is not an offence imder the 
Indian Penal Codel ; and lest the intention of the law should be 
frustrated by the Magistrate requiring bail to a greater amount than 
the nature of the case demands, it is declared by the Bill of Rights 
(and 1 W. & M. St. 2, c. 1) that excessive bail ought not to be 
required, though what bail shall be called excessive must be left to 
the Magistrate, on considering the circumstances of the case, to 
determine— 4 Bl. Comm., 297. However, the duty is judicial, and not 
merely ministerial ; and the Magistrate would not be liable to an action 
for wrongly refusing bail, unless he acted maliciously — Linford v. 
Fitzroy, 13 Q. B., 240 ; Metcalfe v. Hodgson, Hutton, 120. He has 
no I'ight to reject sureties on the ground of their character or opi- 
nions — R. V. Badger y 4 Q. B., 468. 

The sureties ought to be at least two housekeepers (in treason four 
—Chit. Cr. L., 99) of sufficient property— 2 Hale, 125. The attor- 
ney of the accused may be his bail — R. v. Bowes , Doug.,466;i ; but 
not a man who has been committed of an infamous crime, such as per- 
jury — R, V. Edwardsy 4 T. R., 440 ; nor a married woman or minor, 
for they cannot bind themselves — see sup.y c. 3, s. 2, p. %Q, It is for the 
Justice to fix the amount of the bail, and to determine the ability of 
the persons tendered as sureties, which two requisites make up the 
sufficiency. In fixing the amount, he should consider the probability 
or improbability of the prisoner's appearing, having regard to the 
seriousness of the charge, the evidence in support of it, and the 
punishment which the law awards for it — Re Barronnety 22 L. J. 
M. C, 25 ; 1 E. & B., 1 ; Re Robinsouy 23 L. J. Q. B., 286 ; 2 
Hawk., c. 15, s. 4 ; R. v. Scaifey 9 Dowl., 553. If he is imposed 
upon, and accepts an insufficient surety, he may require a better, 
and commit the accused if a sufficient one be not produced, for an 
insufficient surety is no surety — 2 Hawk., ib. The Police Magistrate is 
liable to be fined, or to be indicted for a negligent escape, ii he takes 
insufficient bail, or any bail when the offence is not bailable, and the 
accused does not appear at the Criminal Sessions — t(f., ss. 6 and 7. 
The person bailed is considered to be in the custody of his bail (that 
is, his guardians or keepers — 2 Inst, 189), and they mjiy, if they desire 
to relieve themselves from further liability, seize and take him before 
the Police Magistrate, who would either commit him or bail him by 
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other sureties — 2 Hale, 124, 127 ; 2 Hawk., c. 15, a. 3 ; or they may 
obtaiu a warrant from the Magistrate for his arrest. 

Arrest by bail may be made on a Sunday — Anon.y 6 Mod., 231. If 
the offence be not bailable, or the party cannot find bail, he is commit- 
ted to l^the Presidency Jail] the custody of which is given to the 
[Superintendent of the Presidency Jail by Act XII of 1867], by the 
mittimus or commitment of the irolice Magistrate, under his hand 
and seal, stating the cause of his commitment, there to abide till 
delivered by due course of law — Com. Dig. Imprisonment, B. Com- 
mitment to any other place of confinement would be contrary to 
law, but not actionable — 5 Hen., 4, c. 10, 23 Hen. 8, c. 2 ; 2 Inst., 43 5 
2 Hawk., c. 16, ss. 6-10; Re Masters, 33 L. J. Q. B., 146; Re 
Nesbett, 1 New. Sess. Ca., 366. 

[The Magistrate acting under the Code of Criminal Procedure will 
be guided by the provisions of that Code. An accomplice who turns 
Queen's Evidence may, under that Code, if on bail, be left at large ; 
otherwise he may be detained ; but apparently, if the offence is bailable, 
he may be admitted to bail as well as any other person — s. 209. 

A person charged with an offence not bailable under the Code shall 
not be admitted to bail, if there appear reasonable grounds for believ- 
ing that he was guilty of the crime imputed to him ; but if the 
evidence given in support of the accusation shall, in the opinion of 
the Magistrate, not be such as to raise a strong presumption of the 
guilt of the accused person, and to require his committal, or such 
evidence shall be adduced on behalf of the accused person as shall, 
ill the opinion of the Magistrate, weaken the presumption of his guilt, 
but there shall appear to the Magistrate in either of such cases to be 
suificient ground for further enquiry into his guilt, the accused person 
shall be a£iiitted to bail pending such enquiry — s. 212. A person 
accused of an offence which is bailable under the Code must be 
admitted to bail — s. 213. 

The amount of bail is left to the discretion of tlie Magistrate, but 
the Court of Session may direct that a person accused of any offence 
shall be admitted to bail, or that the bail required by the Magistrate 
be reduced — s. 436. When a Magistrate snail admit to bail any 
person accused or suspected of any offence, a recognizance in such 
sum of money as the Magistrate may think sufiicient shall be entered 
into by the person so accused, and one or more sureties, conditioned 
that such person shall attend during the preliminary enquiry, 
and, if required, shall appear when called upon at the Court of Session 
to answer the charge — s. 214. If, through mistake or fraud, insuflSicient 
bail has been taken, or if the sureties become afterwards insufiScient, 
the accused person may be ordered by the Magistrate to find sufiScient 
sureties, and in default may be committed to prison — s. 215. If the 
accused person cannot find sureties when called upon, he shall be 
admitted to bail upon finding the same at any time afterwards before 
conviction — s. 216. After the recognizances shall have been duly 
entered into, the Magistrate, in case the accused person shall have 
appeared voluntaiily, or shall be in the custody of some oflScer, shall 
thereupon discharge him ; and in case he shall be in some prison 
or other place of confinement, shall issue a warrant of discharge 
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to the jailor or other person having him in his custody, and such 
jailor or other person shall thereupon liberate him — s. 217. The 
sureties for an accused person may at any time apply to the Magis- 
trate to be discharged from their engagements. On such application 
being made, the Magistrate shall issue bis warrant directing that 
such person be brought before him. On the appearance of such 
person pursuant to the warrant, or on his voluntary surrender, the 
Magistrate shall direct the recognizances of the sureties to be dis- 
charged, and shall call upon such person to find other sureties, and in 
default may order him to be committed to prison — s. 218. Whenever, 
by reason of default of appearance of the person executing the per- 
sonal recognizance, the Magistrate shall be of opinion that proceedings 
should be had to compel payment of the penalty mentioned in the 
recognizance, he shall proceed to enforce the penalty by the attach- 
ment and sale of the moveable property belonging to such person 
which may be found within the jurisdiction of the Magistrate of the 
district — s. 219. Whenever, by reason of default of appearance by 
the person bailed, the Magistrate shall be of opinion that proceedings 
should be had to compel tne payment of the penalty mentioned in the 
recognizance of the surety or sureties, he shall give notice to the 
surety or sureties to pay the same, or to show cause why it should 
not be paid; and if no sufficient cause be shown, the Magistrate 
shall proceed to recover the penalty from the surety or sureties by the 
attachment and sale of any moveable property belonging to such surety 
or sureties which may be found within tne jurisdiction of the Magis- 
trate of the district ; and if the penalty be not paid, and cannot be 
recovered by such attachment and sale, euch surety or sureties shall 
be liable to confinement by order of the Magistrate in the civil jail during 
a period not exceeding six months — s. 220. The powers given by Sec- 
tions 219 and 220 may be exercised by every Criminal Court in every 
case in which a personal recognizance or bail has been given for the 
appearance of a party or witness, if default is made oy the non- 
appearance of such party or witness before such Court, according to 
the conditions of such recognizance or bail ; provided that the Magis- 
trate or Court may at his or its discretion remit any portion of the 
penalty mentioned in the personal recognizance or in the recognizance 
of the surety or sureties, and enforce payment in part only. All orders 
passed by any Magistrate under this section or Section 219 or 220 shall 
be subject to revision by the Magistrate of the district — s. 221. 
Every warrant for the commitment of a person to custody shall be 
in writing, and signed and sealed by the Judge or Magistrate who 
issues it, and shall be directed to some jailor or other officer or per- 
son having authority to receive and keep prisoners, and shall be in 
the form given in the appendix or to the like effisct — s. 222. This 
form is as follows: — 

To 

Jailor of 

Whereas of is charged with 

(state the offence in respect of which the prisoner is charged^ and the 
authority of the committing officer) : xou are hereby required to 
receive the said into your custody in the said jail of 
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9 and him there safely to keep until he shall be 
thence delivered by due course of law. 

Dated the day of 

This warrant shall be lodged with the jailor, if he be in the jail; and if 
he be not in the jail, with his deputy. If the jailor has no deputy, the 
warrant may be lodged with any officer of the jail then being in the jail.] 

After a prisoner has been bailed or finally committed for trial (not 
remanded merely — B. v. The Mayor of London, 5 Q. B., 555, under 
6 & 7 Wm. 4), he is entitled to copies of the depositions of all the 
witnesses as well for as against ham, on payment of a reasonable 
sum, if he applies for them ; and it is the duty of the person who 
has the custody of the depositions to furnish such copies, on the 
demand of the accused — Act XXII of 1839, s. 3 [Cr. Pro. 
Code, 8. 230, and compare] 6 & 7 Wm. 4, c 114; 11 & 12 Vict, c. 42, 
s. 27; 30 & 31 Vic.,c. 35, s. 4; R.y. Greetiacre.S C. & P., 32; B. v. 
Walfordy id., 767. If he does not apply before the first day of the 
Sessions, he is not entitled to copies, unless the Judge should be of 
opinion that a copy may be made and delivered without delay or 
inconvenience to the trial— [Act XXII of 1839, s. 3 ; 6 & 7 Wm. 4, 
c. 114]. The Judge may postpone this trial on the ground that 
copies were not furnished — id, [and see also the Cr. Pro. Code, 
8. 230, which requires that he should demand the depositions a 
reasonable time before the trial: if they are not furnished to him, the 
omission would probably be a reasonable cause for an adjournment 
by the Sessions Court under Section 377]. 

With respect to the commitment for safe custody, little has to be 
added to what has already been said on commitments in execution 
under the summary jurisdiction and warrant of arrest. It must 
be under the hand and seal of the Magistrate acting in and for the 
district. It must show the time and place of its being made, and 
must be made in the name of the Queen or of the Magistrate. It must 
be [if by a Police Magistrate] addressed to the keeper of [the Pre- 
sidency] Jail; describe the prisoner by name or otherwise ; state the 
place of imprisonment ; direct that the prisoner be detained there 
till he be discharged by due course of law — 2 Hale, 123 [in other 
cases it must be addressed to some jailor or other oflScer or person 
having authority to receive and keep prisoners, and be in the form 
given by the Criminal Procedure Code, or to the like effect, — s. 222]; 
and [it should always] state the offence with sufficient accuracy to 
show that it is of a nature which justifies the imprisonment. Bu( 
laxity in these commitments is not of material consequence; for if a 
habeas corpus were obtained with a view to the prisoner's discharge, 
on the ground that the warrant disclosed no legal cause of imprison- 
ment, or other defect, the Court [where such writ could be obtained, 
or enforcing any similar process in other cases, and acting on the 
same principles, would not] discharge him without calling for the 
depositions — B. v. Horner, Cald., 295 ; 1 Leach, 305 ; and would not 
discharge him if any evidence was contained in them showing that 
there was reasonable ground for a judicial enquiry as to his having 
committed an indictable offence^ — B. v. Marks, 3 East., 157 ; Exp. 
Page, I B. & A., 568. While the case is still under enquiry, indeed, 
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a habeas corpus is not usually granted — per Abbott, C. J., in Exp, 
Kransy 1 B. & C, 261 ; and p^r Crompton, J., in Re Ternan^ 33 L. J. 
M. C, 201. If the place of custody was wrong, the Court would 
commit the prisoner to the right one — Exp. Krans^ 1 B. & C., 258. 
If the aiTest was wrongfully' made, the Court would not interfere 
to release the prisoner as it would in a civil case, imless, from the 
length of the imprisonment, it had reason to think that the cause of 
the custody was not valid — Exp. Scott, 9 B. & C, 446. If the war- 
rant showed no sufficient cause for the detention, the jailor would 
not be bound to receive the prisoner — 1 Hale, 595. 

The Magistrate must bind the witnesses for the prosecution to 
appear and give evidence, as the case may be. It is not incumbent 
on him to bind every witness who has given evidence before him, 
but only those whose evidence is material. It is desirable, however, 
that all the evidence taken by the Magistrate should be transmitted to 
the Judffe — per Lord Denman in R. v. Smith, 2 C. & K., 207. He 
must suDScribe all the examinations, informations, depositions of the 
witnesses, recognizances, and (when bail is taken) bailments, and 
deliver or send them to the Registrar of the Court, before or at the 
opening of the next Criminal Sessions of the Court — 9 Geo. 4, c. 74, 
8s. 3 & 4 ; and see Cr. Pro. Code, s. 232 [if the commitment is by a 
Police Magistrate, to the High Court; and see in mofussil cases, 
the Cr. Pro. Code, s. 229]. 

If a witness, after examination, refuses to be bound, he may be 
committed— 2 Hale, 282 ; 9 Geo. 4, c. 74, ss. 3 & 4. The husband 
[in cases governed by English law] should enter into the recogni- 
zance for the appearance of his wife, who is not competent to enter 
into recognizances. Where a married woman refused to appear to 
give evidence, or to find sureties for her appearance, it was held 
that the Justice was warranted in committing her, in order that she 
might be forthcoming at the trial — Bennett v. Watson, 3 M. & S., 1. 
But in other cases, sureties cannot be required of a witness ; and it 
seems that a recognizance entered into by a person as old as sixteen 
is, for all practical purposes, binding — Exp. Williams, 13 Price, 670 ; 
McClel., 493 ; though properly he ought to be bound by his 
friends — 1 Hawk., c. 28, s. 5. 

Section 7. — Arrest for Offences committed out of the Jurisdiction and 

Extradition. 

It is a fundamental principle of our law, subject to few exceptions, 
that crimes are cognizable exclusively by the State within whose 
territory they are committed; Cr. Pro. Code, ss. 26-28; Story Confl. 
L., 620 ; Wheat. Int. L., 231. A robbery committed in the streets of 
Paris is a breach of the law of France, not of the law of England, and 
the offender could not be triefl for it in England. So far, indeed, is the 
principle of the locality of crimes carried, that at common law an 
offender could be tried only in the county in which he had committed 
his offence — 2 Hale, 163; and such is still the general rule, 
though it has been made subject to some exceptions suggested by 
necessity or convenience. Crimes committed at sea fell exclusively 
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within the jurisdiction of the Admiralty. Justice, however, would be, 
fre(juently defeated, if the power of arresting offenders were equally 
limited, and provision has accordingly been made in recent times for 
extending it in certain cases. ^ 

It was, indeed, early established at common law that a person who 
committed treason, felony (or even a breach of the peace, it is said — 
Com. Dig. Justice of the Peace, B., 1), in one coimty in England and 
fled to another, or who committed it in Ireland and fled to England, 
might be arrested under the warrant of a Justice of the place in which 
he was found, in order to his being secured and sent back — 1 Hale, 
580; B. V. Kimberley,2 Stra., 848; Lundy's Casey 2 Ventr., 314 ; 
Sedley v. Arbouin, 3 Esp., 174. The accused would, in such a case, be 
committed to the jail of the place where he was arrested, and would be 
afterwards removed to the jurisdiction of the Court which had 
authority to try him — 2 Stra., 848. Pari ratione, a person who com- 
mitted a crime in one part of India, might probably be lawfully 
arrested in any other part of it, under the warrant of any Magistrate 
where the offender was found, and sent back. Such a warrant, 
however, could be issued only upon an information before the Magis- 
trate asked to arrest, and this would necessitate the presence of the 
prosecutor, or one or more of his witnesses. To dispense with this 
necessity, provision was made in England by the 24 Geo. 2, c. 55, and 
more recently by the 11 & 12 Vic, c. 42, s. 11, and c. 43, s. 3; 
and a similar procedure has been prescribed for India by Act VII of 
1854. Under this Act, the warrants (and, it may be added, other 
criminal process, such as summonses, subpoenas, and search-warrants — 
see Act XVII of 1856) of Indian Magistrates and Justices issued 
for ant/ offence committed within their jurisdiction, may now be exe- 
cuted in any other part of India, upon being endorsed with an order or 
license, under the hand and seal of the Magistrate, or of any Justice 
of the district in which the accused may happen to be, to the following 
effect, viz. : — To the Nazir (or other officer y as the case may he) of the 
Zillah of . *^ This warrant may be executed in [the Zillah or Dis- 
trict of (describing the zillah or district of the endorsing Magis^ 

trate or Justice of the Peace y] by any of theoflScers to whom tnesameis 

directed or by " [describing by his name of office^ the officer to 

whom a similar warrant issued by the endorsing functionary would be 
directed^ — Act VII of 1854, s. 5. This endorsement involves the 
Magistrate who makes it- in no responsibility for any illegality in the 
issuing of the warrant, this responsibility resting wholly on him who 
issued it — tJ., s. 6. When arrested, the prisoner is carried before the 
Magistrate within whose district the offence is said to have been com- 
mitted, and is there dealt with according to law ; or if the warrant 
authorises it, he is bailed by the officer bearing the warrant to appear 
before that Magistrate — s. 7. 

But, further, if a warrant has been is9ued in any other part of the 
British dominions than India, for the arrest of a person for 
a heinous offence which he is said to have committed, or of which 
he is said to have been convicted there, any Magistrate or Justice 
in India may, upon production of the warrant and proof of the 
signature of die officer who signed it, and of his authority to issue 
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it, issue his own warrant for the arrest within his own district of the 
offender ; and he is either to commit or to bail him^ and to take such 
other proceeding as the case may require, — that is, apparently, to 
report the case to the local Government — s. 18, and see s. 13. In 
these cases the accused is not delivered up without an order of the 
local Government — s. 18. By heinous offence is meant, in this Act, 
treason against the Queen committed in her dominions, murder, 
attempting to murder, rape, great personal violence (t. e., aggravated 
assaults), dacoity (i. €., robbery committed or attempted by five 
or more persons, — see the Indian Penal Code, s. 391), thuggee, 
(i. e.y robbery or child-stealing by means of or accompanied with 
murder— Ind. P. Code, s. 310), robbery, burglary, cattle-stealing, 
breaking and entering a dwelling-house and stealing therein, arson, 
setting fire to a village, house, or town, forgery or uttering forged 
documents, counterfeiting current coin, knowingly uttering base or 
counterfeit coin, perjury, subornation of perjury, embezzlement, 
whether by public oflScers or other persons, and being an accessary to 
any of the above-mentioned offences — s. 21. 

Another course of proceeding has been provided for arresting in 
any part of the British dominions fugitive offenders from any other 
part of them. Under the 6 & 7 Vic, c. 34, as amended by the 
16 & 17 Vic, c. 118, if a person charged with treason or any ^lony 
committed in any part of the British dominions, and against whom 
a warrant was issued by competent authority, flies to any other part of 
them, it is lawful for a Judge of the superior Court in the latter place, 
upon proof, on oath or by affidavit, of the seal, signature, and authority 
of the person who issued it — s. 9 (and see Act II of 1855, s. 5%) — to 
endorse his name on the warrant ; and this instrument so endorsed 
is a sufficient authority to those who brought it, and to those to whom 
it was originally directed, and to all the peace officers of the place 
where it was endorsed, to execute it within the jurisdiction of the 
endorsing Judge, by apprehending the accused and conveying him to a 
Magistrate or Justice — s. 2. The Magistrate or Justice would then, 
upon such evidence of criminality as would justify a committal, if the 
offence had been committed in his own jurisdiction, commit the 
accused to prison, there to remain until he could be sent back to the 
place where it was alleged he had committed the offence. Upon the 
conunittal, the Magistrate in India would be bound to give information 
in writing under his hand, with a copy of the warrant, to the Governor- 
General or Governor — s. 3. 

In all these cases, copies of the depositions upon which the original 
warrant was granted, certified under the hand of the person who granted 
it, and attested on the oath of the party producing them to oe true 
copies of the original depositions, may be received in evidence of the 
criminality of the accused — s. 4 (see Act II of 1855, s. 56). When 
so committed, he may be sent back by the Governor to the place 
where the crime was committed, and if this be not done within two 
months from the committal, he may, upon application, of which notice 
is to be given to the Governor, be brought up before any Queen's 
Judge of the place by habeas corpus and discharged, unless sufficient 
cause be shown against it — s. 6. K he is not indicted within six 
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months after he^as been sent to the place of the alleged crime, or if 
he 18 acquitted, he may be sent back free of cost — s. 7. 

Persons who have committed crimes in any part of India, or of 
the British Possessions, are also subject to arrest in India, upon the 
requisition of the local Government of the place where it was com- 
mitted. The coui*se of proceeding in such cases will be mentioned 
presently, in connection with extradition to foreign States. 

The offences hitherto spoken of, though committed out of the 
district of the Magistrate, are yet offences against British law com- 
mitted in British territory. But our law reaches other cases. In the 
first place, every nation has a right to bind its subjects by its law 
in every part of the world — Story Confl. L., s. 21 ; The Sussex 
Peerage, 11 CI. & F., 85, 146; Brook v. Brook, 27 L. J., Ch., 401. 
It is therefore competent to every nation to punish its own subjects, 
naturalised as well as natural bom — Co. Litt., 129a. ; Mette v. 
Mette, 28 L. J. P. & M., 117 — when found within its territories, 
for any offences committed by them abroad, whether against its own 
law or against the law of any other nation. The nations of Europe, 
in general, extend their criminal law over their subjects abroad far 
more widely than Great Britain does. Our law has, at difi^erent times, 
made treason, felony, murder, and manslaughter, burning Queen's ships, 
breaches of the Foreign Enlistment Act, bigamy and slave-dealing, 
punishable when committed by British subjects in any part of the 
world. Offences committed by British subjects in the territories of 
Native Princes and States of India (33 Geo. 3, c. 52, s. 67) or in foreign 
countries in which the Queen has, either by treaty or usage, exclusive 
jurisdiction over her subjects (6 & 7 Vic, c. 94, and 28 & 29 Vic, 
c. 116), as in Turkey, China, Siam, and Japan, are punishable by the 
tribunals of the United Kingdom and of all British Possessions, at 
least when they are breaches both of the foreign and of our law ; 
and British subjects have also been made amenable for offences 
committed in some parts of Africa and Australia, beyond the limits 
of our colonies there, in breach of the criminal law of those colonies — 
see 6 & 7 W. 4, c 57 ; 24 & 25 Vic, c 31 ; 26 & 27 Vic, c 35 ; and 
9 Geo. 4, 0. 83. So, offences conunitted bv colonial governors and 
officers are triable in England— 11 & 12 Wm. 3, c 12 ; 42 Geo. 3, 
c 85. But it is not competent to any nation, according to the 
received principles of international law, to make foreigners amenable 
for acts done by them in other countries — Le Louis, 2 Dods, 238 ; 
The Antelope, 10 Wheat., 66. The laws of Great Britain may affect 
her subjects everywhere, but foreigners only when within her juris- 
diction — per Dr. Lushington in The Zollverein, 1 Swab, 96. Thus, 
though the master of a foreign ship may justly be made amenable 
to our law for bringing into our ports a larger number of passengers 
than our law allows to be carried m a ship the size of his (18 & 19 
Vic, c 119, ss. 3, 101, 102 ; and Act XXV of 1859, s. 11), he could 
not legitimately be made punishable for carrying an excessive number 
from one foreign port to another ; and if the language of any 
enactment were wide enough to include such cases, it would, if pos- 
sible, be construed as confined to the legitimate objects of the legis- 
lative power — ^see inf., c. 5. 
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In the next place> all ships on the high seas are considered as parts 
of the territory of the State to which or to whose subjects they 
belong, and all offences committed in them by those belon^in^ to 
the ship are as subject to be tried by the law of that State as if they 
had been committed within any part of its territories^ the foreigner 
bein^ in such cases as amenable to that law as the subject — Wheat. 
Int. L., Part 2, C. S., 13 ; 1 Kent. Comm., 156 n. ; 1 Ortol. Dipl. de 
la Mer, 187, 199,261 ; F»lix, Dr., Int., s. 544; Forbes v. Cochrane^ 
2 B. & C, 448 ; K. v. Lopezy and R. v. Sattler, Dears & B., 525 ; 
R. V. Lesley, Bell, 220; The Exchange, 7 Crouch, 116; The San- 
tissima Trinidad, 7 Wheat., 353 ; U. S. v. Furlong, 5 Wheat, 184, 
203, 2nd Case. The same principle applies to ships of war in foreign 
harbours, unless, indeed, they commit acts of hostility against it — 
1 Ortol., 282; and the persons on board are not subject to the 
law of the State within whose waters they are — id. But if they 
commit on shore any breach of the laws of the place, they may 
lawfully be arrested and punished by the local authorities so lon^ as 
thev are on shore, thouffh they could not be lawfully arrested by uiem 
on board— 1 Ortol. Dipl. de la Mer, 268, sup., c. 1. Persons belong- 
ing to private ships, however, are subject to the law of any civilised 
State m whose waters the ship is, for offences committed on board 
there — jB. v. Lesley, Bell, 220, 223 ; Ortol., ubi sup. ; but this does not 
exempt persons, whether subjects or foreigners, belonging to British 
private ships in foreign tidal waters, as far as the tide flows, from the 
penalties of our law. Thus, where an American serving on board a 
British ship committed manslaughter on another of the crew on board 
when the ship was in the Garonne, where the tide flows and great 
ships go, but within 300 yards of the shore, it was held that he was 
rightly tried by an English Court — R. v. Anderson, L. B, 1 C. C, 
165. The jurisdiction of the Admiralty extends to foreign tidal 
waters as far as the tide flows — U. S. v. Coombs, 12 Peters, 72; 
Thomas v. Lane, 22 Sumner, 1 ; The Genesie Chief, 12 Howard, 443. 
If any British subject commits any offence on board a British ship, 
whether on the hiffh seas or in a foreign port, or on board any 
foreign ship to which he does not belong, and if any foreigner commits 
an offence on board a British ship on the high seas, any Court of 
Justice in the British dominions which would have cognizance of the 
same offence if committed within the limits of its ordinary jurisdiction,, 
has jurisdiction to try the offence, as if it had been committed within 
such limits — Merch. Sh. Act, 1855, s. 21 ; and Merch. Sh, Act, 1867, 
8. 11. The Merchant Shipping Act of 1854 further enacts that all- 
offences against property or person, committed, either ashore or afloat, 
out of the British dominions, by anv master, seaman^ or apprentice, who- 
was employed in a British ship at the time when the offence was com-^ 
mitted, or within three months previously, are liable to the same punish- 
ments, and are to be enquired into and tried in the same manner, 
by the same Courts, and in the same places, as if they had been com- 
mitted within Admiralty jurisdiction — ^thatis, on the high seas, or in 
foreign waters — Merch. Ship. Act, 1854, s. 267. This enactment, how- 
ever, is probably confined to British subjects, for a foreign seaman dis- 
charged from a British ship in a foreign port is not legitimately sub- 
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ject to the jurisdiction of British law for a crime committed in his 
own country or elsewhere abroad after his discharge^ even if he caa 
be legitimately subject to it when the offence was committed before 
his discharge — see Sir C. Lewis on Foreign Jurisdiction, 26 ; jR. v. 
Andersonylj. R., 4 Q. B., 161. 

There is one class of persons who are the proper oljects of the 
penal code of all nations, viz., pirates, — that is, men who, embarking 
on a ship not commissioned by any State, or lawfully sailing under 
any national flag (or, what is as bad, armed with the commissions of 
two belligerents at war with each other — 1 Kent Comm., 108 ; Wheat, 
Int. L., rart 2, c. 2, s. 15), commit depredations, not jure belli^ but 
animo furandiy on other ships on the high seas, in an open roadstead 
within the cannon-shot line — U. S. v. Pirates, 5 Wheat, 184, 200, or 
even within the body of a county, and therefore within the jurisdic- 
tion of the common law — jR. v. Bruce, B. & B., 243 ; U. S. v. Ross, 
1 Gal., 624 ; or, landing from their vessel in a foreign country, com- 
mit depredations on shore. It has been held that to fire into a ship 
from the shore is piracy — Coombe's CcLse, 1 Leach, 432. As the sea is 
the highway of nations, so pirates or rovers are the highwaymen 
or robbers of it. Such persons, by their crime, break the law, 
not of any particular nation, but of all civilised nations, and, in 
doing so, forfeit the rights and privileges of their own national 
character. They are thus outcasts from all recognised human 
societies, and every nation is entitled to hunt them down and punish 
them according to its own laws. This power may be lawfully exer- 
cised not only by the public force, on which, indeed, it is peculiarly 
incumbent, but by private subjects; every merchant or private ship is 
as well entitled to make war on them as vessels of war. It is of no 
importance on whom or where the piratical act is committed ; pirates 
may be tried and punished in any country where they are found, for 
any pjjracy committed by them in anypart of the world, on the sub- 
jects of any nation — 3 Inst., Ill ; 1 Iiawk.,c. 20; Wheat. Int. li.,p. 
2, c. 2, s. 15 ; 1 Kent Comm., 185, etseq., and 108; Faelix, Dr., Int., 5, 
545; U. S.y.Klintock, 5 Wheat., 144; U. S. v. Smith, id., 153; The 
Lerhassan Pirates, 3 W. Rob., 354; 9 Jur., 143 ; jB. v. Allen, Moo., C. 
C, 494 ; R. V. Jemot, Arch., Cr. I>., 16th ed., 395 ; The JUarianna 
Flora, 11 Wheat, 1, 40. Such men, it seems, may also be made sub- 
ject to the penal legislation of any nation for other offences than piracy, 
properly so called. Thus, the Act of the United States which declares 
that any person who commits robbery or murder on the high seas 
shall be deemed a pirate, has been held by the Courts of that country 
to ^ve them jurisdiction to try a murder committed at sea, on or from 
a piratical vessel, on a foreigner, bv men not citizens of the United 
States. It was laid down that, wnen embarked on a piratical cruise, 
every person was equally punishable under that Act for murder, 
whatever might be his own original national character or that of 
the vessel in which he sailed, or the national character of the person 
murdered — U. S. v. Klintock ubi'sup.; U. S. v. Holmes, 5 Wheat., 
412, 418. 

The class of criminals, however, who are thus the legitimate objects 
of the penal legislation of all nations, comprises those persons only 
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who are found guilty of piracy iu the sense in which that term is 
understood in the law of nations, but not persona who commit acts 
which are declared piracy by the municipal law of their own or of any 
other country, such as dealing in slaves, which, though made piracy 
by Act of Parliament, is nevertheless not a violation of the law lot 
nations ; for it is plain that no nation has a right to bring a foreigner 
abroad under its authority by giving to his act the name of piracy 
— Le Louisy 2 Dods, 210 ; see 1 Kent Comm. and Wheat. Int. L, ; 
The Antelope^ 10 Wheat., QQyUbisnp.; and the other American 
authorities suready cited. 

For the purpose of giving to Courts, Magistrates, and other officers, 
the powers necessary for bringing to justice the various persons thus 
amenable to our laws for offenqes committed beyond the territorial 
limits of their jurisdiction, the following provisions have been made : — 
If any person in any British Possession is charged with having 
committed any treason, piracy, felony, robbery, murder, conspiracy, 
or other offence of what nature or kind soever, at sea, or in any 
haven, river, creek, or other place within Admiralty jurisdiction (that 
is, havens, rivers, &c., abroad) ; or if he is brought there, charged 
with the commission of any such offence, the Magistrates, Justices, 
and other authorities and persons in the place, have the same juris- 
diction and authority over the party charged and over the case as 
if the offence had been committed, and the party had been charged 
with having committed it, upon waters within the limits of the place 
and of the local jurisdiction of its Criminal Courts — 12 & 13 Vic, 
c 96, s. 1 (as amended by the 23 & 24 Vic, c. 88) [which provides 
that they shall be tried in India only at the Supreme Court at the 
Presidency, — ^that is, now, by the High Court at the Presidency]. 
But the prisoner is sentenced as if the offence had been committed 
and tried in England — trf., s. 2, If a person dies in any British 
Possession of any stroke, poisoning, or hurt received, whether at sea, 
or in any haven, river, &c., within Admiralty jurisdiction, or in any 
place out of such Possession, every offence committed in respect of 
such case, whether it amounts to murder or manslaughter, or of 
being accessary before the fact to murder, or accessary after the 
fact to murder or manslaughter, may be dealt with and punished 
in the Possession in all respects as if the offence had been committed 
there — irf., s. 3 ; and if any person in any British Possession is 
charged with any such offence in respect of the death of any person 
who, having been feloniously struck, poisoned, or hurt, died of the 
injury at sea, or in any haven, &c, within Admiralty jurisdiction, 
the offence is, for the purposes in question, considered as having been 
conmiitted at sea — id. 

For the reasons already stated, it would seem that to be amenable 
to these provisions (except as regards piracy j'ar^^en^'wm), the per- 
son charged must be either a British subject or have committed the 
offence on board of a British ship of war on the high seas, or in a 
foreign harbour, or on board of a British merchant ship on the hi^h 
seas ; but it is not necessary that the sufferer should be a British 
subject — R. V. Azzopardiy 2 Moo., C. C, 228 ; and see 24 & 25 Vic, c 
100, s. 9. 
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Offences against the Passenger Acts XXI of 1858 and XXV of 
1859 are punishable within the jurisdiction of the Magistrate where 
the offender is found — s. 30 of the former aod s. 16 of the latter 
Act; see also the 18 & 19 Vic, c. 119, s. 85. 

Further, Act I of 1849 enacts that (1) all suhjects of the British 
Government of India, (2) all Civil and Military servants of that 
Government, while in the service and for six months after, and (3) 
all persons who have dwelt six months in British India, subject to 
its laws, who either are apprehended in British India or are deli- 
vered to a Magistrate in India, wherever they may have been appre- 
hended, are amenable to the law for all offences committed within 
the territory of any foreign Prince or State ; and the Magistrate 
may commit or bail for trial the accused, on the like evidence as. 
would warrant that course if the offence had been committed io 
India — s. I. But no power of issuing a warrant for arrest in such 
cases is given by this Act. The commitment must order the deten- 
tion to be until the orders of the Government can be received and 
acted on (but no redress .is given for any amount of delay). The 
bail-bond must be for the appearance of the accused before the 
Magistrate on a certain day, allowing reasonable time for receipt 
of the orders of Government, and on such subsequent days as the 
Magistrate from time to time shall require — s. 6. The committing 
Magistrate reports the case to his Government, and obeys any orders 
he may receive from it on the subject — s. 3. The Government may 
order the trial before any Indian Court of compet^kt criminal juris- 
diction, or, where the offence was committed in a foreign country 
administered by Indian officers, and in which & Court of competent 
jurisdiction has been established by the Indian Government, the 
Government may order the prisoner to be conveyed and tried there — 
ss. 4, 5. It raav be necessary one day to consider how far the pro- 
visions of this Act are valid, and susceptible, legally, of execution* 
It will, for instance, be material to enquire whether a foreigner who 
was in the service of our Indian Government could be tried under 
this Act for an offence committed by him abroad, at least after he had 
left that service ; and whether the third class of persons above men- 
tioned also could be brought to justice under it It would hardly 
be necessary, in considering these questions, to refer to those prin- 
ciples of the law of nations which have been already mentioned; it 
would probably suffice to remember that, when the Act was passed^ 
the powers of the Indian Legislature were confined to persons within 
British India, and to servants of the Indian Government within the 
dominions of Princes and States in alliance with the East India 
Company — 3 & 4 W. 4, c. 85, s. 43. It was not extended to other 
British subjects in those States until 1865, and then not retrospec- 
tively — 28 Vic, c. 17; and it has not yet been, nor is it likely to be, 
extended to foreigners who commit crimes abroad. 

From the principle that crimes are justiceable exclusively by the 
State within whose territory, actually or constructively, they were 
committed, it follows that every criminal who escaped from the country 
which was the scene of his crime would escape from punishment, 
unless the State to wliich he fled either undertook the burden of 
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trying and punishing him, or delivered him up to the offended State. 
If he was the subject of the State in which he took refuge, the former 
course might be taken without breach of international law ; but if 
he was not its subject, it might be justly questioned by his nation 
whether he could properly be made thus amenable for an offence 
committed abroad. As to the alternative of delivering him up to 
the State whose law he violated, although the propriety of doing so 
is generally recognised in Continental Europe, as regards all grave 
offences, it is well established in the jurisprudence of England 
that a State is not bound, and indeed that, in our country at least, no 
public officer is invested by the general law of the land with the 
requisite power of arresting and dehvering up culprits to the justice 
of a foreign State — see 3 Inst., 180 ; the Debate on the Creole in H. L., 
14th Feb. 1842 ; FsbHx, Dr., Int L., 608, et seq. ; 1 Kent Comm., 39n. 
It cannot be doubted, however, that rigid adherence to this prin- 
ciple would often defeat the ends of justice, and though this has 
been thought by many a lesser evil than the surrender of accused 
persons to the jurisdiction of tribunals whose law and procedure are 
regarded, sometimes not unjustly, with distrust, treaties have been 
entered into by Great Britain with three Powers for the mutual extra- 
dition of fugitive criminals charged with a few of the worst crimes ; 
and the Legislature has invested our Magistrates and other per- 
sons with such powers as appeared requisite and sufficient for giving 
them effect. In the rest of Europe^ many similar treaties are in 
force, applying, in many cases, not only to ordinary but to political 
offenders, and to the military crime of desertion — see Faelix, ubi sup. 
The Ashburton Treaty concluded between England and the United 
States on the 9th August 1842, provides, among other things, for 
the extradition of persons charged with murder, assault with intent 
to commit murder, piracy (not against the law of nations, but 
offences declared piracy by the municipal law of the two countries 
respectively — R. v. Teman, 33 L. J. M. C, 201, arson, robbery, 
foi^ery, or the utterance of forged paper. In the following year 
(1 3th Feb. 1843) a similar extri^tion treaty was concluded with 
France for the offences of murder, attempt at murder, forgery, and 
fraudulent bankruptcy (see the definition of this last offence in the 
Code de Commerce, Art. 593, &c.). To carry out the provisions of 
these treaties, two Acts of Parliament, almost identical in terms, 
were passed in the following Session of Parliament — 6 and 7 Vic, c. 
75 for France, and c. 76 for America. They provide that if a re- 
quisition is made by the Ambassador or other accredited agent of the 
French Sovereign, or by the Minister, officer, or other authority of the 
United States, to deliver up to justice any person charged with having 
committed in France or the United States, as the case may be, an^y 
of the specified offences, who is found in the British dominions, it 
shall be lawful for a Secretary of State, or in Ireland for the Chief 
Secretary, and in any colony or possession for the officer adminis- 
tering its government, to signify by his warrant under hand and 
seal that the requisition has been made, and to req^uire all Justices 
and Magistrates, and other officers of justice within their several 
jurisdictions, to govern themselves accordingly, and to aid in ap- 
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prehending the accused and committing him to jail, for the purpose 
of being delivered up to justice according to the treaty. There- 
upon it is the duty of any Justice, or other person having power to 
commit for trial persons accused of crimes against the law of the 
place where the offender is found, to examine any persons upon oath 
touching the truth of the charge ; and, upon such evidence as 
would, according to that law, justify the apprehension and committal 
for trial of the accused if the crime had been committed there, to 
issue a warrant for his apprehension, and to commit him to jail, 
there to remain until delivered pursuant to the requisition — s. 1. War- 
rants of arrest and copies of depositions signed or taken by a Judge 
or competent Magistrate in the foreign State are received in evidence, 
if authenticated as follows, viz. : If the warrant of arrest purports 
to be signed by a Judge or competent Magistrate of the foreign 
country, and if the copies of the depositions purport to be certified 
under his hand to be true copies, and if his signature, in each case, 
is authenticated in the manner usual in his cotmtry by the proper 
officer of the department of the Minister of Justice, and is sealed with 
the official seal of such Minister, all Courts and Magistrates are 
bound to take judicial notice of such official seal, and to admit 
the documents so authenticated in evidence without further proof — 29 
& 30 Vic, c. 121, s. 2 [continued by 30 & 31 Vic, c 143; and 
31 & 32 Vic, c 111]. But the Justice or Magistrate must not 
issue his warrant in anv French case until it has been proved to him, 
upon oath or affidavit, that the party applying for it is the bearer of 
a warrant of arrest or other equivalent judicial document, issued 
by a competent Judge or Magistrate in France, authenticated in 
such manner as would justify his arrest in France on the same charge, 
and unless it appears to him that the acts charged against the 
supposed offender are clearly set forth in such warrant of arrest or 
other equivalent document — 6 & 7 Vic, c 75, s. 3. 

The prisoner, when committed by the Justice or Magistrate, may 
be delivered up by the Secretary of State or Governor, as the case 
may be ; but if this is not done within two months, any Judge of 
the place may order his discharge, upon being brought up before 
him by habeas corpus, upon notice of the intended application being 
first given to the Secretary of State or Governor— ss. 3 and 4. 

In the above-mentioned treaties and Acts, no distinction is made 
between subjects and foreigners. The Englishman who comnaits in 
America or France any of the offences mentioned in the treaties, is 
as liable to extradition as an American or Frenchman; and the 
subject of any other nation would be equally liable — a reasonable 
rule, it would seem, for the means of proving the offence or the 
innocence of the accused are in general to be found on the scene of 
the crime, while the difficulty and cost of procuring and sending to 
another country the testimony necessary for the prosecution or the 
defence must lead sometimes to impunity, sometimes to injustice. 

In May 1862, a convention in respect of the same offences as 
those comprised in the first treaty with France was concluded 
between Great Britain and Denmark, but the subjects of the Power 
on which the requisition is made are excluded from its operation. 
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Therefore an Euglishman who commits a rape or robbery in 
Copenhagen is safe from the pursuit of justice if he reaches any 
'British possession^ as he can neither be tried by an English Court 
nor be given up to be tried by a Danish one. The 25 & 26 Vic, 
c, 70, makes provision for carrying this treaty into effect. It pro- 
vides, like the earlier Acts, that the Magistrate's warrant may issue 
after the Secretary of State's or the Governor's ; but that it is to 
issue only upon proof, as in French cases, that the applicant is 
bearer of a warrant issued by competent authority, and stating clearly 
the acts for which it was issued ; and if the evidence (which may 
consist of copies of the original depositions) would justify an 
arrest and commitment in the English Magistrate's district. It also 
provides that if the fugitive is already convicted, an authenticated 
copy of the conviction should be produced, and satisfactory proof of 
identity be given — s. 2. The Governor may either surrender the 
fugitive or refer the matter to his Government — s. 3. [The powers 
under this Act can be exercised only by a Justice of the Peace-^ 

B. 1.] ^ 

The Indian Legislature, however, has given a wider scope to the 
practice of extradition. All foreign Governments are entitled to it in 
cases of most of the grossest crimes. The Act VII of 1854, already 
referred to, which gives them this privilege, prescribes the course of 
proceeding, and invests Magistrates and other officers of justice with 
the requisite powers for complying with the demands made by all other 
Governments, whether intra or extra, Indian or foreign, for the 
extradition of their fugitive criminals. The following is a summary 
of its enactments on this subject : — 

If the chief local executive authority of any part of the British 
dominions other than India, or any foreign power, or its duly 
authorised minister or officer, addresses to tne local Government of 
any part of India a requisition to deliver up to justice a person 
accused of having committed a heinous offence in the territory of the 
requisitionist, the Government so addressed may issue an order, 
signed by one of its secretaries, addressed to all Magistrates and 
Justices of its territory, stating the requisition, the nature of the 
offence, the name, or if this be unknown, any other designation of 
the accused (see sup. p. 21), with any other description of him which 
may be thought necessary, and requiring them to enquire into the 
truth of the charge, and to proceed in pursuance of Act VII of 
1854 — id.y ss. 1 and 2. 

The term ^^ heinous offence" here includes, in addition to the crimes 
already enumerated (p. 1 19), any offence comprised in the extradition 
treaty between the Crown or Indian Government and the Foreign 
Power making the requisition, and anv other offence which, in the 
judgment of tae local Government which receives the requisition, is 
serious or aggravated, and for which the accused could not oe tried in 
India under Act I of 1849, s. 22. (See the end of this chapter.) 

The order of enquiry made by the local Government is sufficient 
proof that the requisition was duly made, and a justification for all 
acts done in pursuance of it — s. 1 ; and upon its production, the 
Magistrate or Justice has the same powers as if the offence charged 
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had been committed within his jurisdiction — s. 3. Even without any 
such order^ any Magistrate or Justice of the district where the 
accused is found may proceed at once in the same manner as if 
he had received a Government order, when he considers an immediate 
arrest necessary for the ends of justice — s. 19. 

If the evidence justifies, in his judgment, an arrest of the accused 
for the alleged offence, he may issue his warrant for the purpose in 
the same manner and form as an ordinary warrant for an offence 
committed within his district, except that it must contain a memo- 
randum to the following effect, viz. : ^^ This warrant is issued under 
Act No. VII of 1854," and — ^when it is issued under a Government 
order — "is issued under an order of the Grovemment of, " &c. — s. 4. It 
is his duty also, when the occasion arises, to back similar warrants ^and 
other process — Act XYII of 1856) of other Magistrates and Justices, 
in manner already mentioned — s. 5. 

Proof that the accused was convicted of the offence bv a Court in 
any part of the British dominions where the offence ib alleged to have 
been committed, ia enough to justify the issue of a warrant, unless 
the accused proves that the conviction has been reversed or annulled, 
8. 10 ; and copies certified to the satisfaction of the local Government 
to be true copies of the depositions and exhibits, made befi>re a 
competent judicial officer of the territory where the offence was com- 
mitted, may be received in evidence of the criminality of the accused, 
if the local Government directs that they may be so received — ^s. 12. 
If the prisoner escapes after arrest, he may be retaken as in 
ordinary cases — s. 17. 

The accused is carried before a Magistrate or Justice within whose 
district he was arrested, who proceeds with the case in the same 
manner as he would with offences committed within his district, in 
which he has authority to bail or commit for trial. If, after making 
as full an enquiry as the evidence obtainable by him in India admits, 
the Magistrate thinks that the evidence warrants a commitment, he 
commits the accused to jail, there to remain until delivered up or 
discharged by the Government — s. 7. If the offence is bailable, 
when committed within his district, he may bail him upon a recog- 
nizance to appear before the Magistrate or Justice of the same 
district on a certain day, allowing reasonable time for receiving the 
orders of the Government; and on such subsequent days as the 
Magistrate or Justice may from time to time appoint — s. 8. The 
Magistrate may also order the bail-bond to be renewed in such form 
as may be necessary tb carry into effect any order of the Government ; 
and if it is not renewed, he may commit the accused for such period 
as may be necessary to carry the Government order into effect — s. 16. 
It is the duty of the Magistrate acting under these provisions to issue 
all necessary warrants, orders, and directions for carrying the act 
and the order of Government into effect, under his hand and seal, or 
seal of office, and to exercise the same powers as if the offence had 
been committed within his district — id. If the evidence does not jutify 
commitment or bail, he discharges the prisoner — s. 7. If the Magis- 
trate or Justice thinks that circumstances exist which render it 
desirable that the case should be investigated nearer to the country 
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where the oiFence was committed, he reports the circumstances to his 
Government, and the latter either orders him to proceed or sends the 
case to a Magistrate or Justice of another district, with the prisoner, 
(who, however, may be bailed to appear before that functionary, if 
the offence be bailable), and with the depositions and documents. 
The Magistrate or Justice to whom the case is thus committed has 
the same powers for dealing with it as if the warrant had been issued 
by him — s. 11. . 

Whenever the prisoner is carried under this Act out of the district 
in which he was arrested, the depositions and documents upon which 
the warrant was issued, or copies of them, certified by the Magistrate 
or Justice of the district in which it was issued, are, upon the requi- 
sition of the Magistrate or Justice before whom he is carried^ 
forwarded to that functionary — s. 9. 

When the Magistrate or Justice has committed or bailed the 
accused for any offence committed out of India, he must forthwith 
report the result of his proceedings to the local Government, with 
any remarks which he may deem necessary or proper to make 
on the case ; and he must forward with his report a copy of all 
depositions and documents used before him — s. 13. 

The local Government may discharge or bail the prisoner, or order 
him to be delivered up to some person authorised by the requisitionist, 
or, in cases falling under Act lof 1849, to be tried under that Act — 
8. 14. When ordered to be delivered up, the prisoner is conveyed to 
the frontier of the territory where the offence is said to have been 
committed, and is there delivered up. If the authorized person does 
not attend to receive him, the prisoner is taken before the nearest 
Magistrate, who may discharge him and provide him with the 
means, suitable to his station, of returning to the place where he 
was apprehended, or as near thereto as he may desire — s. 15. 

If the person imprisoned under this Act of 1854 is not delivered 
up, or discharged, or brought to trial within two calendar months of 
his commitment, the principal Criminal Court of the district in 
which he is imprisoned may, upon his application, order him to be 
discharged, either with or without bail, unless sufficient cause be 
shown against it ; but this order can be made only after notice of 
the application has been given to the local Government or one of its 
secretaries — s. 20. 

This Act, it may be added, provides that, if the Crown or Indian 
Government shall be bound by treaty to deliver up to any Foreign 
Power persons liable to be proceeded against by the law of such 
Power, in any case not expressly provided by the Act, or in any 
manner other than that provided by it, the local Government of any 
part of India in which such person is found, may, upon requisition 
from the Foreign Power, adopt such proceedings for carrying the treaty 
into effect, and for surrendering the person, and for making any pre- 
liminary enquiry into the charge, as it thinks fit^ — s. 23. 

Numerous treaties and engagements entered into by various Native 
States for the rendition of criminals are printed in Mr. Aitchison's 
Collection of Treaties, Engagements, and Sunnuds relating to India 
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and neighbouring countries. See the Index volume (1866) compiled 
by Mr. Belletty (printed at the Government Press, Calcutta). 

In addition to the treaties there enumerated (one hundred and 
seventy-six in number) — there are the following, viz.: — 



State. 



Ulwur 
Serhoi 
Jihurtpore 
JLallawur 

Joudhpore 
Dholepore 
Boonuee 

Jeypore 

Kishengurh 

Kerowlee 

Oodeypore 

Fertabgurh 

Eotah 

Tonk 

BanswAra 

Doongurpoor 

Bikaueer 



Date of Ratification 
OF Tubaty. 



Reference. 



29th Oct. 1867 
31st Oct. 1867 
nth March 1868 
28th April 1868 

26th Aug. 1868 
15th Feb. 1869 
6 th Aug. 1869 

7th Aug. 1868 



1868 
1868 
1869 
1869 



12th Dec. 
20th Dec. 
22nd Jau. 
19th Feb. 
5th March 1869 

Ditto 

Ditto 
2 1 St April 1869 
15th June 1869 



S Notification No. 844, dated 
4th August 1868. Gazette of 
India, 8th August 1868, p. 
1220. 

f Supplement to Gazette of 
J India, 29th January 1870, p. 93. 

Supplement to Gazette of India, 
19th Feb. 1870, p. 238. 



These treaties are siaiilar to each other in their form, and the 
following oflfences are in them laid down as coming within the category 
of heinous offences: — 

1. Murder. 

2. Attempt to Murder. 

3. Culpable Homicide under aggravating Circumstances. 

4. Thuggee. 

5. Poisoning. 

6. Rape. 

7. Causing Grievous Hurt. 

8. Child-stealing. 

9. Selling: Females. 

10. Dacoity. 

11. Robbery. 

12. Burglary. 

13. Cattle-theft 

14. Arson. 

15. Forgery. 

16. Counterfeiting Coin, or uttering base Coin. 

17. Criminal Breach of Trust. 

18. Criminal Misappropriation of Property. 

19. Abetting the above Offences. 
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The following States are entitled to these privileges of the Foreign 
Deserters' Act, viz. : — 



States. 



Dates of Ordbbs in 
Council. 



Date of the Calcutta 

Gazette in wuich it 

IS Published. 



TLubeck 
< Bremen 
(Hambargb., 



Austria 
Belgium 

Cbili 

Denmar|c 

Prance 

Hanover 

Hanseatic 
CSties 

Italy 

Mecklenbui*^ 

Morocco and Fez 

Netberlands 

Nicaragna 

Oldenburg 

Peru 

Russia 

Sardinia 

San Salvador 

Spain 

Sweden and Norway 

Turkey 

United States of Colombia 

Madagascar 

The Two Sicilies 



16th Oct 1852 
8th Feb. 1855 
C 25th Feb. 1856 
(28th July 1856 
13th June 1853 
3rd July 1854 
8th June 1854 



} 



16th Oct. 1852 



nth June 1863 
9th March 1854 
6th May 1857 
9th March 1854 
27th Aug. 1860 
13th June 1853 
18th Aug. 1852 
CI 8th Aug. 1852 
I 27th Aug. 1860 
10th March 1855 
nth June 1863 
23rd Jan. 1860 
18th Aug. 1852 
18th May 1865 
28th Dec. 1866 

Ditto 
19th Aug. 1853 



26th Jan. 1853. 
2l8t April 1855. 
) 10th May 1856. 
3 1st Oct. 1856. 
17th Sep. 1853. 
16th Sep. 1854. 
13th Sep. 1854. 

26th Jan. 1853. 

8th Aug. 1863. 
7th Jan. 1854. 
12th Aug. 1857. 
7th Jan. 1854. 
7th Nov. 1860. 
17th Sep. 1853. 
10th Nov. 1852. 
) 10th Nov. 1852. 
j 7th Nov. 1860. 
30th May 1855. 
8th Aug. 1863. 
24th March 1860. 
10th Nov. 1852. 
15th July 1865. 
9th March 1867. 

Ditto. 
2nd Nov. 1853. 
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CHAPTER V. 

THE CONSTBUCTION OP STATUTES. 

** Judges ought to remember that their office is jus dicer Cy and not 
jus dare — to interpret law, and not to make law." — Lord Bacon, Essay 
on Judicature. 

The task of interpreting law appears^ no doubt, simple enough to 
those who have never reflected how vaguely men think and how in- 
accurately they express their thoughts. But it is not as simple as it 
seems, and as it frequently devolves upon Magistrates, it is necessary 
that they should be acquainted with the principal rules of judicial 
construction. 

The subject may perhaps be conveniently considered under two 
general heads. 

In some cases, the question to be determined is. What is the mean- 
ing of the language used ? In others, the language may be free from 
doubt, and the pomt to be determined may be, what is the effect of the 
enactment? Thus, if an Act requires tfustices to hold Sessions at 
Michaelmas, a question of the first kind arises, if it be doubtful 
whether Old or New Michaelmas Day be intended ; but when that is 
determined, there would still remain a second question, — viz.. What is 
the implied consequence or effect of non-compliance with the enact- 
ment ? 
j The most general and important of those rules for determining the 
, meaning of me language (and it is equally applicable to all writings) 
is the sunple one, that words and phrases, when free from ambiguity, 
are to be construed according to the rules of grammar, and that full 
effect is to be given to the plain meaning of every word and sentence 
as they are ordinarily understood, without either straining or restrict- 
ing what may be called the natural force of the language, and with- 
out adding to or diminishing from it — Bac. Ab. Statute, I, 2 ; JVar^ 
burton v. Loveland, 1 Hudson and Brooke's Irish Reports, 648 ; 
Becke V. Smith, 2 M. & W., 191 ; Everett v. Wells, 2 M. & Gr., 
269; Grey v. Pearson, 26 L. J. Ch., 481 ; 6 H. L., 106 ; Macdou- 
galy. Patterson, 11 C. B., 755 ; 2 L. M. & P., 681 ; Mattison v 
Hart, 14 C. B., 385 ; Gether v. Capver, 15 C. B., 39 ; Abbott v. 
Middleton, 2S Tj. J. Ch., 110, per Lord Wensleydale. When the 
language is free from ambiguity, it best declares, without more, the 
intention of the law — The Sussex Peerage, 11 CI. & F., 143; and 
however unjust, arbitrary, inconvenient, or even absurd it may be, 
the Act must not be tampered with, but must receive its full effect— /^^r 
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Martin^ B., and Bramwell^ B., in The Ornamental Wood-work Co. v. 
Brown, 32 L. J. Ex., 190; per Coleridge, J., in R, v. The Poor 
Law Commissioners y 6 A. & E., 7; and see other dicta in 6 A. & E., 
70;5M. &Gr., 437; 28 L. J. Ex., 369; and 34 Q. B., 116; 
R. V. Botelery 33 L. J. M. C, 101. Courts in that case have nothing 
to do with the policy or impolicy of the law which it is their duty to 
administer — ^pcr Pollock, C. B,, in Miller v. Solomons, 7 Ex., 475 ; per 
Lord Mansfield, in R. v. Hodnett, 1 T. R., 100; and it is not for 
them to scan the wisdom of the provisions which the Legislature has 
enacted — per Lord EUenborough, in R. v. J J. of Staffordshire, 12 
East, 572 ; or to say that an Act shall be so construed as to embrace 
or exclude cases, because no good reason can, in their opinion, be 
assigned why they should be excluded from its provisions, or em- 
braced within them — Dean v. Reid, 10 Peters, 524. They are not to 
make the law what they think reasonable, but to expound it accord- 
ing to the common sense of the words— /?«r Cress well, J., in Biffin^ 
y. Yorke, 6 Scott, N. R., 234, 

The question which is to be determined is not what was intended, 
but what intention is conveyed by the words ; and the business of the 
judicial expositor being only to gather truly the intention which has 
been expressed in those words, or which is to be inferred from them 
by necessary implication, he is not at liberty to repair the blunders 
and supply the omissions of the Legislature. He is not, consequently, 
at liberty to enter upon the wide sea of conjecture in search of an 
intention which might have been entertained, if the Legislature had 
more completely grasped and dealt with its subject. It is better 
that the object of an Act should be defeated than that a construction 
should be put upon it not warranted by the words — per Cur. in R. v, 
Barham, 8 B. & C, 99 ; and per Bayley, J., in R. v. Stoke Damerel, 
7 B. & C, 569. 

Thus, an Act which requires a pilot to deliver up his licence to the 
pilotage authorities, when required by them to do so, must be literally 
and implicitly obeyed, however arbitrarily the power may be mis- 
used — Henry Y.^Hewcastle Trinity House, 27 L. J. M. C, 57. K an 
Act provides that no deed of apprenticeship shall be valid unless 
signed and sealed by Justices, the omission of the latter ceremony is 
fatal to the validity of the instrument—/?, v. Stoke Damerel, 7 B. & 
C, 5^3. If an Act provides that convictions under it shall be made 
within three months after the commission of the offence, a conviction 
made after the lapse of that time is bad, though the information was 
laid within three months, and the defendant consented to the adjourn- 
ment to a day beyond it — R. v. Tolley, 3 East, 467 ; see R. v. 
Mainwaring, 27 L. J. M. C, 278 ; E. B. & E., 474 ; R. v. Pick^ 
ford, 30 L. J. M. C, 133 ; E. B. & E., 77 ; Adam v. Inhabitants 
of Bristol, 2 A. & E., 389. 

The English Statute of Limitations, which enacts that no actions are 
to be brought after the lapse of certain periods from the time when 
the cause of action accrued, has repeatedly been held a bar to actions 
brought after the lapse of that period, for injuries not discovered by the 
injured party, or even fraudulently concealed by' the wrong-doer, 
until the time limited by the Act had expired — Short v. McCarthy y 
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3 B. & A., 626 ; Colvin v. Buckle, 8 M. & W., 680 ; Imv. Gas Co. 
V. London Gas Co., 10 Ex., 39; Bonomi y. Backhouse^ E. B. & E., 
622 ; 27 L. J. Q. B., 378 ; (comp. Act XIV of 1859, ss. 9 and 10). 
The Divorce Act (20 and 21 Vict., c. 85), which provided that any 
order made for the protection of the earnings of a deserted married 
woman might be discharged by the Magistrate who made it, was held 
not to empower his successor to discharge it — Uxp. Sharpe, 33 L. J. 
M. C, 152 (see now 27 and 28 Vict, c. 45). A recent Act (25 and 
26 Vict., c. 87), which incorporated industrial societies, and provided 
that legal proceedings pending against the officers of any such society 
(the previous method of proceeding against it), should be prosecuted 
against the society in its corporate capacity and name, was held not 
to authorize the institution of a new suit against it in that character, 
for a claim existing before the Act was passed, but not put in suit till 
after,although such a consequence was probably never contemplated by 
the Legislature — Deanv, Millard, 15 C. B., N. S., 19; per "Williams, 
J., Linton v. The Blakeney Rom. Industrial Socy., 34 L. J. Ex., 211. 
The Act requiring the takmg of the abjuration oath " on the true 
faith of a Christian " had the effect of excluding Jews from Parlia- 
ment, though the history of the enactment and the avowed object of 
the Legislature showed that Jews were never in its contemplation, and 
that the Act was aimed at Roman Catholics — Miller v. Solomons^ 7 
Ex., 475; 21 L. J. Ex., 161. An Act which required the owners of 
mines, in case of loss of life of any person employed there, or of 
serious injury arising from explosion, to send notice to an inspector 
within twenty-four hours from the loss of life, was held not to require 
notice when serious injury only and not loss of life had occurred — 
Underhill v. Longridge, 29 L. J. M. C, ^5 (comp. Re Wainewright, 
1. Phil, 258); and see /2. v. Skene, 6 East, 6\4i\ Haworthy. Omerod,6 
Q. B., 300; Cobb v. Mid- Wales R. Co., L. R. 1 Q. B., 322. An Act 
which forbids an innkeeper to allow any gaming whatever in his 
premises, was held to prohibit him from allowing his private friends to 

Slay in his private room on the premises — Patten v. Rhymer, 29 L. J. 
I. C, 189. Section 50 of the English Common Law Procedure Act 
of 1854, which empowers a Judge to make an order on either party to 
a cause for the discovery of documents upon the application of the 
other party, supported by the affidavit of such party, does not sanction 
an order on the affidavit of any other person — Chrisiophersony. Lotinga, 
15 C. B., N. S., 809; 33 L. J. C. P., 121; comp. Kingsford v. Gt. 
W. R. Co.y iby 307. The 60th Section of the same Act, which 
empowers a judgment creditor to obtain an order for the oral examina- 
tion of his debtor, was held, when the debtor was a corporation, not to 
authorize an order for the examination of the directors — Dickson v. 
Neath and Brecon R. Co., L. R. 4 Ex., 87. Whei'e an Act made war- 
rants of attorney to confess judgment void ad against the assignees of 
a bankrupt if not filed within 21 days from execution, or unless judg- 
ment was signed, or execution was issued within the same period, it 
was held that or could not be read and, and " issued" be read " levied" 
in order to give to the passage, which was unmeaning and inoperative 
as it stood, an effect consistent with the probable intention of the 
Legislature — Green v. Wood, 7 Q. B., 178. 
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In many of the above cases the decisions were, certainly or pro- 
bably, not in accordance with the intention of the Legislature, or 
rather with what would have been its intention if the questions deter- 
mined had ever been under its consideration. But, si voluit non dixit, 
the only just inference from its silence, or from its improvidently 
narrow or wide, but plain and unambiguous language, is absence of 
specific intention. 

Language, however, is seldom so free from ambiguity as not 
to admit of more than one meaning ; and it does not, therefore, 
suffice to give it always its plain and literal meaning. To do so 
in all cases would be to miss its real meaning in many : Qui 
hoeret in liter d, hceret in cortice — By a rigid adherence to the 
letter, Mahomed II considered himself justified in cutting in two 
a man whose head he had promised to spare, and Tamerlane in 
burying a garrison alive, notwithstanding his promise to shed no 
blood — Vattel L. Nat., c. 2, s. 273. So, when the Earl of Argyle 
promised Macgregor, the Laird of Glenstane, that, if he would surrender, 
he would see him safe in England, he took him across the Tweed, but 
he inmaediately carried him back to the Scotch bank, and hanged him — 
Burton's Sc. Crim. Tr. 1, 17. If the same literal meaning had been 
given to the laws which forbad a lajrman to lay hands on a priest, and 
which punished all who drew blood in the streets, he who wounded a 
priest with a weapon would have escaped, while the surgeon who bled 
m the street a person in a fit would have been subject to punishment — 
1 Bl. Comm., 60. It has been said that equivocation or ambiguity 
of words and phrases, especially of such words as are most general, 
is the greatest sophism of sophisms, Bac. Adv. L ; and this appears 
attributable not so much to the inadequacy of human language to 
supply every object and idea with a separate name, as to the vague- 
ness and uncertainty of the meaning of words. Popular language, 
as distinguished from technical or scientific terms, is especially 
wanting in precision and definiteness. Many words have totally 
different meanings when applied to^lifferent subjects. Thus " dower," 
in Roman and French law, is the portion of the wife's fortune which 
is given to the husband; while in English law it is the portion of the 
husband's freehold which is given to the wife. So "average" and 
" policy" have very different meanings in the law of shipping and in 
mathematics and politics. So, not to travel beyond the language of 
the law, the words accept^ assure, barratry, distress, game, issue, 
maintenance, possession, settlement (Blackburn on Sale, 221), have 
very different meanings according to the subject in reference to 
which they are used ; but this causes no confusion as long as they are 
understood, — secundum subjectam materiam, — and as lon<r as they have 
a precisely determined meaning in their several senses. Few are likely 
to confound the piracy of the high seas and the piracy of copyright; 
but it is more easy to distinguish between them than to determine 
with precision what amounts to piracy in either sense of the term. 
Hence arises frequently a difficulty in detennining the extent or 
limit of the sense of a word, or set of words, and whether it includes 
this or that particular state of facts. It is, no doubt, in words repre- 
senting moral and complex ideas that this capacity of expansion and 
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contraction is most remarked, but it is found equally even in words 
naming objects of the senses. For instance, the words cows, sheep, and 
horses y are capable of including, or not, respectively, heifers, lambs, and 
ponies — B. v. Cooke, 2 East, P. C, 617 ; B. v. Soom, I Moo, C, C, 
160 ; Act XXVU of 1856. It has been said that when an Act requires 
the statement of the usual or last place of abode of a person, it is im- 
possible by any language to say exactly what degree of accuracy is 
required in the description — Thorp v. Browne, L. R., 2 H, L., 234, 
per Lord Cranworth. The word person includes a corporate body 
m the 34 Eliz., c. 5 (2 Inst., 772)^ but does not include it in the 
Statute of Uses (Bac. Read., 42, 57), or in the Mortmain Act — 
Walker Y. Bichardson, 2 M, & W., 882 ; see also The Kettering Uniony. 
The Northampton Lunatic Asylum, 34 L. J. M. C, 108. It may apply 
only to British subjects, or it may extend to all foreigners — Nffa Hoong 
V. Beg,, 7 Cox ; so British subjects may mean persons born in the 
Queen's allegiance or naturalised only, or it may include all foreign- 
ers who are actually within the British dominions — Courteen^s case, 
Hob., 270; 1 Hale, 542 ; and see per Turner, L. J., in Law v. Bout- 
ledge, 35 L. J. Ch., 117. It might even be confined to a particular 
class, as freemen of London — Poulter*s Co., 6 Bing. N. C, 314. The 
expression goods received a wider meaning in the order and disposition 
clause of the Bankrupt and Insolvent Acts (see 11 Vict., c. 21, s. 
23) than in the 13 Eliz., c. 5, against fraudulent conveyances — 
corxv^Norcott v. Dodd, Cr. and Ph. 100 ; Sims v. Thomas, 12 A. 
and JE., 536, and Exp. Baldwin, 27 L. J. Bey., 17; Byallv. Bowles, 
1 Ves., 367 ; or in the Factor's Act — Freeman v. Applegood, 32 L. J. 
Ex., 175 ; or in the 17th Section of the Statute of Frauas — Humble v. 
Mitchell, 11 A. & E., 205. The word creditors in the Bankrupt Acts 
of 1849 and 1861 is limited to persons having debts proveable under the 
bankruptcy of their debtor — Grace v. Bishop, 11 Ex., 424; 25 L. J.Ex., 
58 ; Phillip v. Poland, L. R., 1 C. P., 204. So the vfov^ residence m^j 
mean the place where a person sleeps, or that in which he carries on 
his business, according to thegeneial purposes of the Act — Blachwell 
V. England, 27 L. J. Q. B., 127 ; per Erie, J., 8 E. & B., 541. The 
word minerals sometimes does and sometimes does not comprise 
stones, according to the context — Doovell v Boper, 24 L. J. Ch., 
779; Earl of Bosse v. Wainman, 14 M. & W., 859; Bell v. 
Wilson, L. R., 1 Ch^ 303 ; Midland B. Co. v. Cheekley, L. R., 4 
Eq., 19. Within the last few years, the apparently simple terms 
house, building, residence, domicile, owner, traveller, insolvent^ luggage, 
trinket, wreck, accident, abuse, may, duly, forthwith, immediately, 
wholly, void, impossible, and even such words as until, on, and or, 
have oeen the subjects of judicial interpretation, besides many others. 
The ambiguity of phrases and sentences also creates difficulty. 
The Act of Edward III that the King shall summon a Parliament 
every year or oftener, if need be, is a familiar instance of this kind 
of ambiguity. It may be added that uncertainty of meaning, so 
generally inherent in language, is not unfrequently increased by an 
inadequate or confused treatment of the subject in Acts of Parlia- 
ment, as well as of other writings. When, therefore, the language 
of an Act admits of more than one meaning, the rule first laid down 
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is no longer a sufficient guide. To ascertaiu its true meaning, it ia 
necessary to enquire into the general scope and object of the enact- 
ment ; and that will be the true meaning which is best adapted to 
Sromote that scope and object — 2 Inst, 110 ; Fordyce v. BrydgeSy 1 
[. L. Ca., 1. For this purpose, it is necessary, according to Coke, 
to consider (1) what was tne law before the Act; (2) what was 
the mischief for which the law did not provide; (3) what remedy 
has been provided by the Act ; and (4) the reason of the remedy ; 
and the Act is then to be construed, as far as its language admits, by 
applying the remedy to the mischief, so as to advance the one and 
to suppress the other. HeydorCs Case, 3 Rep., 7 b. ; 2 Inst., 110, 
280; Lyde v. Barnard, I M. & W., 101; Edwards v. Dido, 4 
B. & A., 214, 7; Bridger y. Richardson, 2 M. & S., 568, 572; 
Blachwell v. England, 27 L. J. Q. B., 124; Peek v. The N. Staff. 
R. Co., 32 id,, 241; The Stettin, 31 L. J. P. M. & A., 238; the 
Fusilier, id., 25 ; Lord Colchester v. Kearney, L. R., 1 Ex., 
368 ; Fuentes v. Montis, L. R., 3 C. P., 268. In other words, the 
intention of the Legislature is to be found by considering the cause and 
necessity of making the Act, by comparing one part of it with another, 
and sometimes by foreign circumstances — Stradling v. Morgan, 
Plowd., 204; Egston v. Studd, id., 465. The external circumstances 
existing before, and those which led to the passing of the Act, as 
well as the internal evidence which is to be gathered from an 
examination of every part of it, are to be considered for the purpose 
of determining the true meaning of the passage in question; — just 
as in construing a contract or a will, its subject, tlie position of the 
party or parties executing the instrument or referred to in it, and 
all other surrounding circumstances which can properly throw light 
on its meaning, are to be taken into consideration in construing its 
language. Harman r. Richards, 22 L. J. Ch., 1066 ; Behn v. 
Burness, 32 L. J. Q. B., 204, 6, 7 ; Pust v. Dowie, 33 id., 172, 
34tVf., 127; Hall \. Lund 32 L. J., Ex., 113; Chelsea Vestry v. 
King, 34 L. J. M. C, 10 ; Wigram Extr. Ev. Interp, Wills, prop. 
5. So in theology it has been shown by reference to history that 
*^ the remission of sins" mentioned in the Creed means remission by 
the Church — Nicolas Symb. des Apotres, 166. The interpreter 
should be put in the position in which the Legislature was placed 
when it passed the Act, in order that he may understand its scope 
and object — Re Mew, SI L. J. Bey., 87, 89; and although those 
external circumstances cannot justify a departure from the plain 
meaning of the language when it is free from ambiguity, still, 
when the meaning is fairly open to doubt, it assists in interpreting 
the words, and in ascertaining the object to which they were 
directed — id. 

Those external circumstances may be not only the state of the 
law before the Act, but the mischief and motives which led to its 
being passed ; and it would seem that to ascertain the latter, all 
trustworthy sources of information are available, such as books of 
authority, the reports of Commissioners and Committees, and even 
speeches in Parliament — per Wigram, V. C, in Salkeld v. Johnson, 
1 Hare, 196 ; per Lord Denman, C. J., in Fellowes v. Clay, 4 Q. B., 

8 
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313, 356 ; and per Lord Westbury in Re Mew^ ubi sup. The 
Judges may also import their own 'knowledge of the state of pro- 
fessional opinion — see Ex. Gr., the judgments in Lyde v. Bamardy 

1 M. & W., lOh But the declarations of the framers of the Act, 
or of individual members of either House, respecting the sense iu 
which they understood the enactment, or the effect which they 
intended it to work, cannot be taken into consideration — Salkeld v. 
Johnson^ 2 C. B., 757 ; per Tindal, C. J., Cameron v. Camerorty 

2 Myl. & K., 289; Martin v. Hemmingy 10 Ex., 478; Kempstead v. 
The PhcBnix Gas Co., 34 L. J., Ex., 108, — though this rule has not 
always been attended to. See Ex. Gr., Fellowes v. C/ay, 4 Q. B., 
356 ; McMaster v. Lomaxy 2 Myl. & K., 32 ; Mounsey v. Imrayy 
34 L. J., Ex., 52, 6 ; Drummond v. Drummondy L. R. 2 Ch., 45 ; 
Fowler v. Chatterton, 6 Bing., 265 ; and see per Hengham, C. J., 
Pref. to Year-book of 30, 31 Ed. I, p. xxxi. The language of 
the Act, when passed, is no longer that of its framers, but of the three 
Estates of the realm, [the Legislature] and the meaning attached to it 
by the former, or by individual members of the Legislature, can throw 
no light on the meaning in which the Legislature itself used it. Sir 
Francis Moor, who drew the Statute of Charitable Uses (43 Eliz., c. 4) 
says, in his reading on it, that a gift of lands to maintain a chaplain 
or minister for divine service, or to maintain schools for catechising, 
was not within its meaning, having been expressly omitted, lest 
they should be confiscated, since " religion being variable according 
to the pleasure of succeeding princes," that which was orthodox at 
one time might be superstitious at another, and so be forfeited — Duke 
Charit Uses, 131 ; but such devises have nevertheless been held 
to fall within the Act — icLy 134 ; Penstred v. Payer y id., 381 ; Grieves 
V. Casey 4 Bro. C. C, 67. The debates in 1865 on the Clerical 
Subscription Act (28 & 29 Vict., c. 122) may be referred to, as an 
example of the different meanings and effects which may be attributed 
by different members of the legislative bodies to the language of 
an Act in its progress through Parliament 

In general, to understand accurately the meaning and force of the 
language of any part of an enactment, it is necessary that every 
other part of it should be examined, so that it may not receive a 
meaning contradictory to any other part, but that every passage 
may be in harmony with every other — Co. Litt., 381a ; see Ex. Gr. 
Shuttleworth v. Le Flemingy 34 L. J. C. P., 309 ; R. v. Phillippy 
L. R., 1 Q. B., 648* So in contracts— Doe v. Otley, 12 A. & E., 
481; Morton V. Woods, L. R., 3 Q. B., 658. It is the office of 
a good expositor, says Coke, to make construction of all the parts 
together, and not of one part only by itself; Lincoln College Case, 

3 Rep., 59b; and the same principle was laid down in the civil law; 
Incivile esty nisi totd lege perspectd und aliqnd particuld ejus pro^ 
positdyjudicare vel respondere — Dig. 1, 3, 24. Without such a general 
survey, the meaning given to the particular passage, though 
consistent with the primary sense of the words, might not be in 
harmony with the rest of the Act, or even might be repugnant to 
some other part of it ; see Ex. Gr., Re London Cotton Co.y L. R,, 
2 Eq., 53, 
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When ther6 are several Acts relatiug to the same subject, though 
made at different times, and- though not referring to each other, 
all of them must be read and construed together, for all are considered 
as forming one homogeneous and consistent body of law — per Lord 
Mansfield in R. v. Loxdale, 1 Burr., 44. Thus, where an Act 
empowered every Judge of the Superior Courts to transact in 
chambers all business which a single Judge can transact, depending 
in any of the Courts, and a subsequent Act empowered any Judge 
of the Court in which the action was brought to deal with it, it was 
held that any Judge of the Superior Courts had authority under the 
latter Act — Owens v. fVoosman, L. R., 3 Q. B., 469 ; see also R. v. 
Palmer^ 1 Leach, 352 ; Earl of Ailesbury v. Pattison, Doug. 28 ; 
Dack V. Addington^ i T. R., 447, 450; per Coleridge, J., in R. v, 
Abp, of Canterbury f 11 Q. B,, 581; Hughes v. Kelly, 3 Dru. & 
War, 482; Re Perrin, 2 Dn\. & War, 147; Le Neve v. Flood, S4^ 
L. J., Ch., 89 ; Lord v. Lee, L. R., 3 Q. B., 404 ; comp. Lowther v. 
Lord Radnor, 8 East., 113, per Lord Ellenborough. It is presumed 
that the provisions of the earlier law were present to the mind 
of the Legislature when passing the later enactment. Later Acts 
are also to be taken into consideration, as they may furnish a 
legislative exposition — 1 Burr, 447. Thus, Chapter 23 of Magna 
Charts, whicn provides that " all weirs shall be put down by Thames 
and Medway, and through all England, but only by the sea coasts,** 
has been held to apply only to navigable rivers, because the 25 Ed. 
Ill and other subsequent Statutes referred to it as passed to prevent 
obstruction to navigation — See Rollev, Whyte, L. R., 3 Q. B., 286; 
Collis on Sewers, 258 ; see also the judgment of Lord EUeitborough 
in R. V. Bowness, 4 M. & S., 212 ; Grille. The Screw Collier Co., 
L. R., 1 C. P., 611. The provisions of expired and repealed Acts 
on the same subject, and the construction which they received should 
likewise be taken into consideration — per Lord Mansfield, in R. v. 
Loxdale,ubi sup ', per Parke, B., in Bussy v. Story, 4 B. & Ad., 108 ; 
per Cur. in Jackson v. Burnham, 8 Ex., 173; 22 L. J. Ex., 171 ; 
per Williams, J., in Goldsmid v. Hampton^ 27 L. J. C. P., 289 ; 
Exp. Goreley, 34 L. J. Bey., 1 ; per Knight Bruce, L. J,, in Exp. 
Copeland, 22 L. J. M. C, 17 ; 2 De G. M. & G., 914. Thus where 
a repealed Act visited with a penalty the owner of cattle found 
lying about a highway without a keeper, and . the repealing Act re- 
enacted the provision without the last three words, it was clearly the 
intention that the owner should be liable although a keeper was 
present — Lawrence v. King, L. R., 2 Q. B., 205. Where an Act 
has received a judicial construction, and the Legislature in a subse- 
quent Act on the same subject uses the same words, the presumption 
is that the words are used in the sense which had been put upon 
them — per Blackburn, J., in Jones v. Mersey Docks Co., 35 L. J. M. 
C, 15 ; Muleatry v. Reg., L. R., 3 H. L., 319 ; see also R. v. Old- 
ham, L. R., 3 Q. B., 474. But this presumption may easily yield 
to other considerations — see Ex. gr. St Losky v. Green, 30 L. J. 
C. P., 19. The construction which has been put on Acts on similar 
subjects should also be referred to — Hyde v. Johnson, 2 Bing. N. C, 
776. Thus that which was held a sufficient signature to a will or 
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contract under the Statute of Frauds (Semagne v. Stanley y 3 Lev., 

1 ; Knight \. Crockford, 1 Esp., 190; Herbert v. Treherne^SyL. & Gr., 
343) was held sufficient under the 6th Geo. IV, c. 16, s. 131, and the 
Statute of Limitations ; and under the registration of the voters' Act — 
Bennett v. Brunejith, L. R., 3 C. P., 28. It is superfluous to say 
that cases decided on earlier Acts difi^erently worded are not to guide 
to an interpretation of a later Statute, contrary to its plain sense — 
see Ex. Gr. R. v. Mash.y 1 Dears, 639 ; Lobb. v. Stanley, 5 Q. B., 574, 
per Patteson, J. When the Acts are not analagous, any reference 
to the construction put upon one may mislead rather than guide 
in the construction of the other — per Maule, J., in Djtohurst v. Feilden, 
7 M. and Gr., 187; and see Ex. Gr. Humble v. Mitchell, 11 A. & 
E., 205. Where the Legislature has put a construction on a repealed 
Act, and afterwards uses the same language, it is presumed that the 
words of the new Act are used in the sense which the Legislature 
gave to those of the old. Thus, where the 6th Geo. IV, c. 16, s.225, 
which enacted that securities given by or for a bankrupt to creditors 
as a consideration for signing the bankrupts' certificate should be 
void, was repealed by the 5 ii ^ W. IV, c. 41, which, however, went 
on to provide that the securities which would have been void under 
the earlier Act should be deemed to have been made for an illegal 
consideration, and that the earlier Act should have the same force 
which it would have if, instead of making the security void, it had 
provided that the security was made for an illegal consideration ; 
and the Bankrupt Act of 1849, which repealed the 6th Geo. IV, 
c. 16, altogether, re-enacted the above section verbatim, it was held 
that the re-enacted section should receive the meaning which the 
Legislature had put on it when in the Act of Geo. Iv — Goldsmid 
V. Hampton, 27 L. J. C. P., 286. However, if the Legislature 
entertains an erroneous impression of the law, it does not thereby 
alter the law. Thus, the 7 Jac. 11, c. 12, which enacts that shop 
books shall not be evidence above a year before action brought, 
did not make them evidence within the year — Bac. Ab. Evidence, F. ; 

2 Salk., 690. A mere recital in an Act, either of law or of fact, 
is not conclusive. The Courts are at liberty to consider the fact 
or the law to be different from the statement in the recital — per Cur. 
in Re Haughton, 1 E. & B., 516; 22 L. J. M. C, 94,— unless it 
appears clear that the Legislature intended that the law should be 
or the fact should be regarded as recited. 

In England, the title of an Act of Parliament first used about the 
11th year of Henry VII (/?er Teeby, C. J., in Chance v. Adams, 
1 Lord Raym., 77 ) is not a part of it, and therefore cannot properly 
be taken into consideration in construing any particular passage ; 
Poulter's Case, II Rep., 33; Wells v. Wilhins, 6 Mod., 62; R. v. 
Williams, 1 W. Bl., 95; The Atty.'Genl v. Weymouth, Amhl, 22 ; 
Hunter v. Nockolds, 1 McN. & Gord., 640; Niscan v. Nanney, 1 
Q. B., 750; and per Cur. in Salkeld v. Johnson, 2 Ex., 283. But it has 
nevertheless been occasionally looked at for the purpose of ascer- 
taining the general object of the Act — see Morris v. Mellin, 6 B. & 
C.,446; Free V. Burgoyne, 2 Bligh. N. S., 63; Brett v. Brett, 
Addams, 210; Johnson v, Upham, 28 L. J. Q. B., 252; Taylor v. 
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Newman, 4 B. & S., 89 ; 32 L. J. M, C, 186,— the mind, when 
labouring to discover the design of the Legislature, naturally seizing 
everything from which aid could be derived — per Cur. in U. S. v. 
Fishery 2 Cranch., 386; and in U. S. v. Pa/mer, Wheat., 631; 
and see per Cur. in Hinten v, Dibberiy 2 Q. B., 663 ; and per Lord 
Campbell in Wilmot y. Rose, 1 E. & B., 563 ; 23 L. J. Q. B., 281. 
No greater effect is to be given to the marginal notes of the sections ; 
neither they nor th« punctuation form parts of the Act — Clay don v. 
Green, L, R., 3 C. P., 511. [The examples given after the sections 
of the Indian Penal Code ; the Succession Act, &c., are not part of 
the Act, but are only explanatory.] 

The preamble has been said to be the key to open the meaning 
of the Legislature, 4 Inst., 330 ; Co. Litt, 79a ; Bac. Ab. Statute, 
1,2; Halton v. Cave, 1 B. & Ad., 558. But though it may state 
the mischief which led to the enactment, it does not follow that the 
enacting part was intended to be exactly co-extensive with it. 
It may well be, for instance, that the Legislature intended to deal 
with a portion only of the mischief. If the enacting part of the 
Coventry Act had spoken in general terms of injuries which maimed 
and disfigured, it would not have been a sound construction to 
restrain it to cases of slitting noses, by a recital in the preamble 
of the barbarous outrage on Sir John Coventry which led to the 
passing of the Act — per Lord Cowper, 1 P. Wms., 320. On the 
other hand, the Legislature may have intended to reach other and 
analagous mischiefs, or even mischiefs wholly foreign to those recited. 
In a vast number of Acts, although a particular mischief is recited 
in the preamble, yet the legislative provisions extend far beyond the 
mischief recited — per Lord EUenborough in R, v. Pierce, 3 M. & S., 
66. For instance, an Act for levying rates on houses and windows 
provided that all future Statutes passed for England should extend 
to Wales and Berwick, 20 Geo. II, c. 42, s. 3 ; and another, which 
had for its object the amendment of the laws concerning prisons, 
altered the measure of liability of the SheriBF for an escape ; 5 & 6 
Vict, c. 98, s. 31. See also the 56th Geo. Ill, c. 50 ; and Wilmot v. 
Rose, uhi sup. When, therefore, the language of the enactment is 
plain, the preamble cannot be referred to for the purpose of extend- 
ing or restricting that meaning — per Lord Mansfield in Pattison v. 
BankeSj Cowp., 543 ; and Perkins v. Sewell, 1 W. Bl., 659 ; per 
Lord Tenterden in Doe v. Brandling, 7 B. & C. 643, 660; per 
Dampier, J., in Trueman v. Lambert, 4 M. & S., 239 ; see also 
Crespigny v. Wittenoom, 4 T. R., 793 ; R. v. Marks, East, 157 ; 
Basset v. Basset, 3 Atk., 203; The Dean of York v. Middelburgh, 
2 Y. & J., 196; Mason v. Armitage, 13 Ves., 36; Lees v. Summers^ 
gill, 17 Ves., 508; Salkeld v. Johnson, 1 Hare, 196; 2 C. B., 740; 
2 Ex., 256 ; Fellowes v. Clay, 4 Q. B., 313 ; Brijan v. Child, 5 Ex., 
368 ; 1 L. M. & P., 429 ; Hayman v. Flewker, 32 L. J. C. P., 132 ; 
Exp. Goreley, 34 L. J. Bey., I ; The Bank of Br. N. Am. 
V. Cuvillier, 14 Moo., 187; Wilmot v. Rose, ubi sup. Thus the 
11th Section of the 21 Jac, c. 19, which gave the Bankrupt 
Commissioners power to dispose of the goods of third persons which 
were in possession of the bankrupt as reputed owner, with the true 
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owner^s consent^ was prefaced bj a preamble reciting the mischief of 
bankrupts secretly conveying their own goods to third persons, and 
yet remaining in the reputed ownership of them ; but the enactment 
was not confined to this particular mischief — Mace v. Cadelly Cowp., 
232 ; so, the 25th Geo. II, o. 6, which recited in the preamble that 
a doubt had arisen as to who were to be deemed le^al witnesses to a 
will of land, and enacted as to wills generally, was held by Sir W. 
Grant applicable to a will of personal estate — Eees v. SummersgilU 
17 Ves., 503 ; but comp. Emanuel v. Constable, 3 Russ., 436. It 
has been said indeed tnat the preamble may extend, though it cannot 
restrict the enacting part, per Lord Abinger, in Walker v. Richard^ 
Sony 2 M. & W., 889 ; but this may be doubted — see Ex, Gr. Wilson 
V. Kimbley, 7 East, 128, where an act which gave creditors an 
action of debt against the devisees of their debtor, was not extended 
to an action of covenant, though the preamble recited in general terms 
the unreasonableness of creditors being defrauded by the devises of 
their debtors — ^see also Farley v, Briant, 3 A. & E., 839. The 
eflSlcacy of the Land Registry Act, 7 Anne, was materially impaired 
by invoking the preamble to restrict the plain language of the 
enactment — Le Neve v. Le Neve, Ambl., 436 ; Wigott v. Bar well, 19 
Ves., 439 ; Doe v. Allsop, 5 B. & A,, 142. And it may be questioned 
also whether the 3 Geo. IV, c. 39, s. 4, was not unduly restricted in 
construction by the preamble, when it was held that a warrant of 
attorney subject to defeazance, which that section declared *^ void to all 
intents and purposes " if the defeazance was not written on the same 
paper, was held nevertheless void only as against the assignees of the 
debtor, even though another section used the strictly appropriate 
language for restricting the nullity to them — Morris v. Mellin, 6 B. 
&C., 446; Holroyd, J. diss. ; Bennett y. Daniel, 10 B. & C, 500; 
Parke, J., diss. ; and see the judgment of Rolfe, B., in Bryan v. Child 
ubi sup. But when the meaning of the enacting part is ambiguous, 
or primd facie unreasonable, the preamble may be resorted to in order 
to ascertain the general object of the Act, and thereby to aid in 
determining the true meaning of the doubtful passage. Thus, as 
an Act which provided that aliens who should have resided in the 
country for two years might hold lands, might be understood as 
meaning, either that the residence should have taken place for two 
years before the Act was passed, or that a two years' residence at any 
time should be the qualification, the preamble would be legitimately 
consulted to ascertain what was the policy and object of the Act — 
Beard v. Rowan, 9 Peters, 301 ; Winn v. Mossman, L. R. 4 Ex., 292. 

So, for the purpose of determining whether an enactment is im- 
perative or directory (see inf.), the preamble may be taken as a guide 
to the intention — see Ex. Gr. Gyson v. Thomas McCL, & Y., 119. 

The general headings which occur in some modern Acts, such as 
the Companies, Lands, and Railways Clauses Acts of 1845, and the 
Bankruptcy Acts of 1849 and 1861, are regarded as preambles to 
the clauses which they lead — Latham v. Lafone, L. R., 2 Ex., 123. 
Further, when the language is doubtful, the consequences of any pro- 
posed construction are to be regarded. Verba intentioni servire debent ; 
and where the language of an Act adiuits of more than one cou- 
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8truction, that meaning must be put upon it which appears best to 
effectuate the intention. But the Legislature is presumed never to 
intend repugnance or self-contradiction, absurdity, injustice, incon- 
venience, any encroachment on the rights of the subject, any departure 
from the established principles of Taw, or any act in excess of the 
powers which belong to the State as a member of the family of 
nations. If, therefore, it designs to effect any such objects, it must 
express its intention with irresistible clearness to induce a Court to 
believe that it entertained it — per Cur. in U. S. v. Fisher, 2 Cranch, 
358, 390 ; and if the primary or more obvious meaning of an enactment 
would involve any such consequences, a different meaning and con- 
struction must, so far as it is necessary to avoid them, be sought for 
and given to the passage, if the language can, in reason and common 
sense, be in any way made to bend to it — Co. Litt., 360a; Perry v. 
Skinner, 2 M. & W., 476 ; MacDougal v. Paterson, 2 L. M. & P., 
683; Millers. Solomons, 7 Ex., 475; 21 L. J. Ex., 161; Boosey 
V. Jefferys, 4 H. L. Ca., 815 ; Abbot v. Middleton, 28 L. J. Ch., 110 ; 
Moon V. Burden, 1 Ex., 22 ; per Coleridge, J., in Graham v. Ewart, 
2% L. J. Ex., 102, and per Cur. in Elias v. Nightingale, 27 L. J. M. 
C, 151 ; Nicholson v. Fields, 31 L. J. Ex., 223; U. S. v. Coombs, 
12 Peters 75. It is necessary, however, to exercise due caution before 
attributing an injurious consequence to the primary meaning — see 
Ex. Gr., per Maule, J., in R. v. Mill, 1 L. M. & P., 695, commenting 
on Perry v. Skinner, JR. v. Phillip. L. R., 1 Q. B., 919; and per 
Alderson, B., and Parke, B., in Miller v. Solomons, ubi sup, and also 
to bear in mind that the injurious consequences which the presump- 
tion in question contemplates, are not such as occur only in individual 
or exceptional cases ; for laws are made ad ea qu(B frequentius 
accidunt, and individual hardship is not unfrequently the incidental 
result of enactments of general advantage. The argument based 
upon it is always a dangerous one to listen to — per cur. in Munro v. 
Butt, 8 E. & B., 754; per Rolfe, B., 10 M. & W., 116 ; and it has 
been declared to be the duty of Courts to look hardship in the face 
rather than break down rules of law — per Lord Eldon in the Berkeley 
Peerage case, 4 Camp., 41 ; and see the judgments in Brand v. 
Hammersmith R. Co., L. R, 2 Q. B., 241. 

In a word, in construing a Statute, the intention of the Legislature, 
as it is expressed, or as it may legitimately be collected from its 
language, is the object to be attained. If the language is so clear 
as not to be susceptible of more than one meaning, it receives its 
literal meaning and grammatical construction. But if it is suscep- 
tible of more than one meaning, it is necessary, in order to ascertain 
the true one, to consider the general object of the whole enactment 
or body of enactments, collecting it as well from the external history 
as from the internal structure of the Act or Acts, and that con- 
struction is to be given to the doubtful passage, which is most 
agreeable to that object. In short, it is to be assumed that the 
Legislature meant what it has actually expressed, unless a manifest 
incongruity would be the result, or unless the context clearly shows 
that such a construction is not the right one ; per Parke, J., in R. v. 
Banbury, 1 A. & E., 142. As it is presumed that the Legislature 
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never intends either incongruity or any other of the untoward 
consequences above mentioned, every construction is avoided which 
would call in question the justness of that presumption. When, 
therefore, a particular interpretation of any passage in an Act, 
reasonably susceptible of more than one meaning and strict 
grammatical construction, leads to any of those consequences, a 
different interpretation is to be sought and adopted, if the language 
can reasonably be made to bend itself to it. It is necessary to add, 
chiefly with respect to ancient Statutes, that, as their intent is often 
obscure, owing either to our imperfect acquaintance with the cir- 
cumstances under which they were passed, or to the different meaning 
attached to words, or the different forms of legislative expression, the 
interpretation put upon them by contemporary Acts of Parliament, or 
judicial, or other legal authorities, or adopted by usage, is generally 
accepted as the true meaning — 2 Inst., 282, Bac. Ab. Statute G., 5; 
2 Hawk., c. 9, 8. 3; Atty, Genl. v. Parker^ 3 Atk., 576 ; R, v. Bewdley^ 

I P. Wms., 207, 3 Burr., 1755; R. v. Varlo, Cowp., 250; Kitchen 
V. Bartsch, 7 East, 53; Leiyh v. Kent, 3 T. R., 364; R. v. Scott, 
Id.y 604; R, v. Boioness, 4 M. & S., 210; R. v. Abp. of Canterbury^ 

II Q. B., 581 ; per Coleridge, J., Stewart v. Lawtony 1 Bing., 377; 
The Corporation of Newcastle v. The Attorney General, 12 CI. & F., 
419 ; Smith v. Lindo, 27 L. J. C. P., 196; R. v. Herford, 29 L. J. 
Q. B., 249 ; Atty. Genl. v. Jones, 33 L. J. Ex., 249; Montrose's Peerage, 
1 Macq. H. L., 401. Long usage indeed is of no avail against plain 
language — Dunbar v. The Duchess of Roxburgh, 3 CI. & F., 335, 354; 
and yet it has been carried so far as in effect to repeal the letter of the 
law, as in the case of the Stat. Westm. 1, c. 10, which provides that 
coroners of the most legal and wise knights shall be chosen, 2 Hawk., 
c. 9,8. 2. So, though the 15 Rich. II enacted that the Admiralty should 
have no jurisdiction over contracts made in the bodies of counties, 
seamen engaging in England were nevertheless allowed to sue in that 
Court for wages, see Smithy. Tilley, I Keble, 712, on the ground, 
according to Lord Holt, that communis error facit jus — Clay v. 
Sudgrave, 1 Sal k., 33. The 31 Eliz., which limited the time for 
bringing actions on penal statutes to two years when the action is 
brought for the Queen, and to one year when it is brought as well 
for the Queen as the informer, was held to limit to the latter period 
actions brought for the benefit of the informer alone, partly on the 
ground of long professional understanding — Dyer v. Best, L. R., 
1 Ex., 152. In Leverson v. R., L. R., 4 Q. B., 394, the Central 
Criminal Court Act, which enacts that any two Commissioners may 
try cases and have all the powers of Justices of Oyer and Terminer, 
was construed by ancient and inveterate practice and in commissions 
of Oyer and Terminer to authorize a single Judge to try. But to give 
an erroneous construction this effect, it must have been not speculative 
and floating in men's minds merely, but have been acted on in 
practice — per Lord Ellenborough in Isherwood v. Oldknow, 3 M. 
and S., 396. This principle of contemporaneous exposition may 
be applied in the construction of modem Acts. Thus, when a 
question arose under the 11 & 12 Vict., c. 43, s. 25, as to whether 
a person convicted at one time of several offences by Justices of the 
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Peace could be considered at the time of the adjudication as ** in 
prison undergoing imprisonment/' the question was determined in 
the affirmative, m conformity with the construction put on the 
analogous enactment 7 and 8 Geo. lY, c. 28, by the practice of the 
Judges for forty years — R. v. Cutbush^ L. R., 2 Q. B., 379. 

It was formerly laid down^ as a general rule, that a Statute should 
receive what was called an equitiu>le construction — Co. Litt, 24ft., 
Bac. Ab. Statute, 1, 6; Com, Dig. Parliament B., 13; that is, it 
was considered legitimate, not only to restrict in some cases, and 
to enlarge in others, the plain language of the Act, but sometimes 
even to decide contrary to the plainest terms of it in order either 
to avoid a hardship or to include a casus omissus — Bac. Ab., ubi sup. 
Thus, the statute or writ of Circumspecte agatis (13 Ed. I), which 
directs the Judges not to interfere with the Bishop of Norwich or his 
clergy in spiritual suits, was construed to apply equally to all other 
Bishops — Plow., 36 ; the Bishop of Norwich being, says Coke, here 
put but for an example — 2 Inst., 487. So the Statute 1 Westmr., 
c. 46 (3 Ed. I), directing the Judges of the King's Bench to hear 
their causes in due order, was considered equally applicable to the 
Judges of the other Courts — 2 Inst, 256; see also Id., 167. Another 
(5 Hen. IV, c. 10), forbidding Justices of the Peace to commit pri- 
soners to any other than the common jail, to extend to all other judicial 
functionaries — Id., 43. The 1 Rich. II, which speaks of the warden 
of the Fleet only, was understood to include all other jailors as well — 
2 Wils., 284. '' London" in the Statute of Glo'ster, c. 11 (6 Ed. I), 
meant all cities and boroughs, being named for excellency — 2 Inst, 322. 

In later times the provision of the Statute of Frauds, requiring that 
contracts for the sale of lands should be in writing and signed by the 
party sought to be charged, received an equitable construction iu 
the Court of Chancery, and oral contracts were enforced when they 
had been partly performed. As it would be a fraud on one of the 
parties if such a contract were not completely performed, it wap 
thought that the spirit of the Act, which was to prevent frauds, was 
best consulted by disregarding its perhaps too sweeping letter — 
Attorney General v. Day, 1 Ves., 221, per Liord Hardwicke — Lester 
V. Foxcroft, 1 CoUes, P. C, 108 ; and 1 Tud. Eq. Ca., where the 
subsequent authorities are collected, and 2 Story, Eq. Jur., s. 752 et 
seq. — see also Webster v. Webster , 27 L. J. Ch., 115; Nunnv. 
Fabian, L. R., 1 Ch., 35 ; and the class of cases collected in Prole 
V. Soady, 29 L. J. Ch., 721 ; and Catonv. Caton, 34 Id., 564 ; L. R., 
2 H. L., 127. Similar considerations influenced the decision already 
referred to, under the Register Act — LeNeve v. LeNeve, sup., p. 1.14. 
On similar grounds, a devise to a corporation for a charitable use 
was held valid as an appointment, though the Statute of Wills expressly 
excepts corporations from the capacity of bein^ devisees — Flood^s 
Case, Hob., 136; R. v. Newman, 1 Leo., 284; and although the 
various Acts of Parliament which have created stocks since the 
be^ning of the reign of Geo. I provided that no method of 
assigning or transferring the stock except that provided by the Act 
would be good, or available in law, and directed that the owner of 
stock might devise it by will attested by two witnesses, it was 
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established by repeated decisions that, notwithstanding these express 
terms, a devise not attested was valid. The will was held if not 
valid as a devise, nevertheless binding on the executor as a direction 
as to the distribution of the stock — Ripley v. fVaterworth, 7 Ves., 
440; Franklin v. Bank of England^ 1 liuas., 589. This principle of 
construction is said to have been applied to ancient statutes, in con- 
sequence of the conciseness with which they were drawn — 2 Inst., 
401 ; 6 Bing., N. C, 561 ; 9 M & W., 136; 9 C. & P., 186; but the 
expressions used in some of the enactments above referred to can 
hardly be said to have the advantage of conciseness over the more 
general tenns for which they are supposed to have been used. It is 
probably better defended on the ground that no great precision of 
language prevailed in early times — per Lord EUenborougn in Wilson 
V. Runbley, 7 East, 134, or that the Acts were framed in harmony 
with the lax method of interpretation contemporaneously adopted — see 
Vattel, Law of Nations, b. 2, s. 272 ; and per Willes, J., in Curlewis 
V. The Earl of MorningtoUy 27 L. J. Q. B., 439. Perhaps it is best 
accounted for by the fact that the division line between the great 
powers of government were but feebly drawn, and their importance 
was imperftctly understood in the times when it prevailed — Sedgwick 
Intern, of Stat., 311. 

This principle of interpretation has, however, fallen into discredit 
It was condemned indeed long ago by Lord Bacon, who declared, 
non est interpretation sed divinatio, qu(B recedit a literd, Adv. L., but 
his authority did not suffice to explode it. Lord Tenterden pro- 
nounced it dangerous in Brandling v. Barrington^ 6 B. & C, 475 
(1827), and it seems to be now altogether discarded in favor of the 
more rational principles which have been above mentioned — comp. 
the cases cited in the note to Hodsden v, Harridge^ 2 Wms. Saund., 
64a ; Adam v. The Inhabs. of Bristol, 2 A. & E., 389 ; and the 
judgments in Curlewis v. The Earl of Morning ton ^ 27 L. J. Q. B., 437 
(Ex. Ch.); see also Re Dams, 2 Hagg, 79. But when a modem 
statute is in pari materid with an ancient one which has received an 
equitable construction, the same principle will be applied to it, unless 
it has been generally condemned — Harriot v. Stanley y 1 M. & Gr., 
853. Thus, the 3 & 4 Wm. IV., c. 42, s. 3, which limits the timq 
for bringing actions on bonds and other specialities to twenty years, 
in language identical with that used in the 21 Jac. I, c. 16, s. 3, 
respecting simple contract debts, received the same equitable con- 
struction as had been given to the earlier Act ; and the administrator 
of the obligor of a bond which had been put in suit in 1831, when 
the action abated by the death of the obligor, was held liable to be 
sued in 1858, within a year from the grant of letters of adminis- 
tration — Sturgis v. DarrelU 28 L. J. Ex., 366. 

It may be observed, however, that the expression, ** the equity 
of a statute" is sometimes used as meaning not the undue stretch 
or disregard of the language of a statute, but a rule in practice 
from analogy to the statute. For instance, the 6 Rich. II, which 
provided that a writ should abate if the declaration showed that the 
contract sued upon was made in a different country from that men- 
tioned in the writ, is said to have led, by equity of that statute, to 
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the introduction by the . Judges of the practice of changing the 
venue on motion, though there was no variance between the writ 
and declaration as to the place of the contract — 1 Saund., 74 (2) ; 
Attorney Genl v. Churchill, 6 M. & W., 193. 

It is laid down, especially in the older books (see Bac. Ab. Statute, 
and 1 Bl. Comm., 88), that Acts which concern the public good, and 
remedial Acts, are to be construed liberally and beneficially. By the 
former expression is perhaps meant public Acts which are of public 
utility, without being restrictive or burdensome ; and by the latter, 
acts against frauds. But without attempting to define terms which, 
in one sense, are wide enough to embrace every Act of Parliament 
from the Mutiny to the Appropriation Acts, it may be doubted whether 
a liberal construction, if it involved a departure from the principles 
already stated, would now find acceptance in our Courts. It was 
not unusual formerly to provide in the Act that it should be con- 
strued most beneficially for the purpose of attaining a certain object, 
or of favoring certain persons. The Act of 23 Hen. VIII, c. 10 (against 
superstitious uses), for instance, provided that it should be construed 
most beneficially for the destruction of such uses. When it was 
observed that the Bankrupt Act of 1849 did not contain the clause, 
which had been always inserted in the earlier Bankrupt Acts (and 
which figures in the Irish Bankrupt Act passed on the same day), 
that the Act should be construed oeneficially for creditors, Wilde, 
C. J., observed that he did not wonder at the omission, for the 
Judges had never been able to undei'stand the meaning of the clause — 
Marsh v. Higgins, 1 L. M. & P., 253, 257. 

In applying the general principles of construction above stated, 
it is assumed, in the first instance, that the words of an Act are used 
in the ordinary and popular meaning in which they are applicable 
to the subject to which they refer. Thus, in Sherwood v. Ray, 1 Moo. 
P. C, 353, it was held that, in determining whether a suit was " de- 
pending" or not, within the meaning of an Act, that word was to be 
construed in its popular and not in any technical sense. So, to take 
an illustration from a contract, when a fire policy limited the respon- 
sibility of the insurer to explosions by gas, it was held that only the 
gas popularly known by that term — viz., the common illuminating coal 
gas — was meant — Stanley v. Western Ins, Co., L. R., 3 Ex., 71. So a 
Customs Act, in imposing duties on imported commodities, is presumed 
to describe the articles in their known commercial sense, and thus 
" Bohea" tea has been understood to mean, not the pure and unmixed 
article alone known in China by that name, but all teas usually bought 
and sold at homeasBohea — T too hundred chests of tea, 9 Wheat., 430. 
And an Act exempting " hospitals" from a tax would be primd facie 
understood to apply to all institutions popularly known by that desig- 
nation — Colchester v. Kewney, L. R., 1 Ex. 368 ; and not merely to 
what are in a strict and technical sense known to the law as hospitals, — 
viz., establishments where the persons benefited form a corporate body 
—10 Rep., 31a. 

*^ The port of London," which primarily depends for its limits on 
the extent of its wharves, quays, and buildings, would for customs 
purposes extent to the Naze and North Foreland ; for conservancy 
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purposes it would be construed as extending from Staines Bridge to 
Yantlett Creek, and for pilotage purposes only to Gravesend — General 
Steam Navigation Co. v. Br. 8f Col. Steam Navigation Co.^ L. R., 
4 Ex., 238. But when the words have a technical meaning, a pre- 
ference is given to that meaning — see per Parke, B., in Morall v. 
Suttony 1 rhiL, 53 ; Doe v. Jesson^ 2 Bligh, 2 ; Doe v. Harvey^ 4 
B. & C. 610; Abbot v. Middleton, 28 L. tf. Ch., 110; The Pacific y 
33 L. J. P. M. & A.^ 120 ; but a different meaning is given when it 
appears more agreeable to the iatention — Graham v. Ewart, 26 L. J. 
Ex., 92 ; Stephenson v. Higginson, 3 H. L., 638, per Coleridge, J., per 
Lord Wensleydale in Reddg v. Fitzgerald, 6 H. L., 877 ; Saltown v. 
The Advocate General, Macq., 671, cited 34 L. J. Ex., 149; and see 
on the analogous subject of wills. Towns v. Wenttoorth, II Moo., 543. 

When the words have each a separate and distinct meaning, its 
exact sense or value is to be given to each ; but the use of idle and 
tautologous expressions is not uncommon in legislative language, and 
this rule then becomes incapable of application. Thus, an Act which 
makes it felony ** falsely to make, alter, forge, or counterfeit" a bill of 
exchange, uses four words in the same sense ; for he who falselv 
makes or counterfeits or alters a bill is guilty of forging it — Teaguis 
Case, R. & R. 33 ; 9 Geo. IV, c. 74, s. 72. 

It has been justly remarked that where precision is required, no 
safer rule can be followed than always to call the same thing by the 
same name — Lewis Obs. & Reas. in Polit, Vol. 1, p. 91. Indeed, 
where a word occurs twice, or refers to two others in the same 
sentence, different meanings could hardly be attributed to it, without 
supposing that a play upon the words was intended. It is therefore 
a rule that the same meaning should generally be given to the same 
expression in every part of the Act — per Cleasby, B., in Courtauld 
V. Legh, L. R., 4 Ex., 130 ; per Lord Denman in R. v. The Poor 
Law Commissioners, 6 A. & E., 68. But this must depend on the 
general intention. The case of Forth v. Chapman, 1 P. Wms., 663, 
furnishes a well-known instance of the same words in a single passage 
in a will receiving two different meanings according to the nature 
of the property to which they referred — a devise of freehold and 
leasehold property to A., and if he died without issue, to B., being 
construed as giving the freehold to B. if at any future time there 
should be a failure of A.'s issue, while the leaseholds were given 
over only in the event of there bein^ such a failure at A.'s death. 
But this Singular construction, which Lord Kenyon considered as 
hardly illustrative of the saying that lex plus laudatur, quando ratione 
probatur (3 T. R., 146), and which has been abolished by the Legisla- 
ture (see 1 & 2 Vict., c. 26, s. 29; Act XXV of 1838, s. 24), was attri- 
butable to the different principles of interpretation recognized in the 
Common Law and Ecclesiastical Courts under whose cognizance wills 
of the two kinds of property respectively fell — see Feame Cent. 
Rem., 476 ; comp. Trower v. Butts, 1 Sim. & St., 181 ; and Blasson 
V. Blasson, 34 L. J. Ch. 18 ; and see Bones y. Booth, 2 W. BL, 1226. 

Some theologians, from Origen downwards, have, contrary to the 
orthodox view, contended for a doctrine which would give to the 
word aikfyioy in Matth. XXV., 46, a more limited meaning when 
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referring to punishment than when referring to life; but it is 
difficult to support such an interpretation on mere grammatical 
principles. It may be assumed^ indeed^ that the same word will 
be used in the same sense, not only in every part of a sentence or 
section, but in every part of an enactment ; consequently a differ- 
ence of language may be considered as indicative of a difference 
of meaning — R. v. Great Bolton^ 8 B. & C, 74 ; R. v. JVroxton^ 
4 B. & Ad., 641 ; The IStettin, 31 L. J. P. M. & A., 208 ; per Lord 
Westbury in Richet v. The Metrop. By. Co., L. R., 2 H. L., 
207. But this is an uncertain guide. The Legislature, as it would 
would seem, to improve the graces of style, and to avoid using the 
same words over and over again, constantly change them — L. B., 
1 Q. B., 457. Besides, Acts are sometimes compiled from several 
different sources, or undergo alteration and addition from various 
hands after they have been drawn, and thus present the variety of 
style and language of various authors ; and even when wholly the 
production of one person, they are not always remarkable for uni- 
formity of expression. So, when two or more Acts are to be construed 
together, it is occasionally found that they are framed in different 
phraseology, without conveying a different intention — see ex. or. R. 
V. Bucklandy 34 L. J. M. C, 178. Thus, there is no di&rence 
between a " stream" and a ** river" in 24 & 25 Vict, c. 109, ss. 27 & 28 ; 
RoUe V. Whytey L. B., 3 Q. B., 305 ; nor between ** ordinary lug- 
gage" in an Act and ^^ personal luggage" in a Bye-law made under 
the Act— Hudston v. Midland Ry. Co., L. R., 4 Q. B., 366. It has 
been frequently laid down in America that the mere change in the 
phraseology of a statute is not to be deemed to alter the law, unless 
an alteration was evidently intended — see Sedgwick on Interp. of 
Stat., 234, 428. The word " person" would probably receive, in the 
second sentence of s. 3 of the 12 & 13 Vict, c. 9^ {sup., p. 123), 
a narrower meaning than it would in the first sentence — see 27. 
S. V. Palmer, 3 Wheat., 632. In the latter there is no adequate 
reason for restricting its natural import, but in the former it could 
not, for the reasons already mentioned (sup,, p. 120), be justly ex- 
tended to other persons than British subjects. So, the expression 
just used, ^^ British subject," might be found in one passage of an Act, 
or in one of two Acts in pari materid, confined to its primary sense 
of natural-bom or naturalised British subject, while in another it 
would include all foreigners within the British dominions, owing oon- 
sequenliy a temporary allegiance to the British Crown — 1 Hale, 542 ; 
Courteen^s Case, Hob., 270 ; Huberus lib. 1, tit. 3, cited in Story 
Confl. L.,s. 29 ; comp. 21 Hen. VIII, a 11 ; and 9 Geo. IV, c. 31, s. 7. 
On the other hand, the expression " police officers" in ss. 86, 87, 
and many others of the Police Act of 1856, is probably identicsd in 
meaning with *^ the members of the police force" in ss. 10 to 18, 
even though the force is divided into ^^ officers" and ^^ men," s. 7. 
The expression " instrument of gaming " includes money in s. 57 
of the same Act, and does not include it in s. 58 ; and it is per- 
haps uncertain whether it includes it or not in s. 59, though this 
wcMild probably be decided in the n^ative — Watson v. Martin, 34 L. 
J. M. C, 50. 
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The meaning of words depends frequently on the meaning of those 
with which they are coupled or associated, and from which they, as 
it were, take their color. Thus an Act which prohibits the taking 
or destroying the spawn of fish, would not apply to the taking of 
spawn for the purpose of removing it to other beds ; for the word 
destroying indicates the kind of taking which is prohibited — Bridger 
v. Richardson^ 2 M. & S., 568; and in an Act which made it penal 
to take and kill fish without leave of the owner of the fishery, the 
kind of taking intended is gathered plainly from the rest of the sen- 
tence — R. V. Mallinsony 2 ^urr., 679. An Act which prohibits 
having or keeping gunpowder does not apply to a person who has gun- 
powder for a merely temporary purpose, such as a carrier, — the having 
being explained by the keeping y with which it is coupled — Biggs v. 
Mitchell, 31 L. J. M. C, 6SI.—R. v. Strugnell, L. R., 1 Q. B., 93; 
and see Clarke v. Hague, 29 L. J. M. C, 105. So, when an Act 
punishes the having or conveying anything suspected of being stolen 
and not satisfactorily accounted for, the having and conveying are co- 
extensive and ejusdem aeneris, and the former expression does not 
apply to possession in a house — Hadley v. Perks, L. R., 1 Q. B., 444. 

The expression place of public resort assumes a diiSferent meaning 
when coupled with roads and streets, from that which belongs to it 
when coupled with houses only — comp. R. v. Jones, and ij. v. Brown, 
21 L. J. M. C, 113 & 116; Sewelly. Taylor, 29 Id., 50; Davys v. 
Doualas, 28 Id., 193 ; Case v. Storey, L. R., 4 Ex., 319. The 
Insolvent Act 11 Vict., c. 21, s. 9, which makes a fraudulent gift, 
delivery, or transfer of property an act of insolvency, includes only 
such deliveries of property as are analogous to a gift or transfer, — that 
is, such only as alter the ownership of the property, — and does not 
apply to a delivery to a bailee for safe custody — Cotton v. James, 
M. & Mai., 273; Isitt v. Breston, L. R., 4 Ex., 159. The ordinary 
marine policy which insures against arrests by kings, princes, and 
people, refers by the latter expression not to any collection of persons, 
but to the governing power of a country not included in the two 
expressions with which it is connected — Nesbitt v. Lushington, 4 T. 

The i Vict, c. 85 (Act XXXI of 1838, s. 3), which made it a 
capital offence to shoot, stab, cut, or wound, was held to refer only to 
wounds inflicted by an instrument. As the earlier words obviously in- 
volved the use of one, the last was confined, by its association with 
them, to injuries of the like kind ; and thus, to bite off a finger or a 
nose, or to injure the face by vitriol, was not to wound — R. v. Harris, 
7 C. & P., 446 ; R. v. Stevens, 1 Moo. C. C, 409 ; R. v. Murrow, 
Id., 456. 

Greneral words receive commonly their full and natural meaning. 
Thus, if a right of hunting, shooting, and fishing is granted, all things 
which are generally hunted, shot, and fished are included — see Jefferys 
V. Evans, 34 L. J. C. P.,261; and the Courts are not at liherty 
to impose upon them limitations not called for by the sense, or the 
objects, orthemischief of the enactments — per Cur. in U. S. v. Coombes, 
12 Peters, 80. But when a general word follows particular words 
which are of the same nature, it takes its meaning in a measure from 
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them, being understood as restricted to the same genus as the specific / i/ 
words which precede them — per Willes, J. L. R., 3 C. P., 316 ; or,iu f 
other words, as comprehending only things of the same kind as those • 
designated by them, unless there be something to show that a wider 
sense was intended — comp. Harrison v. Blackburn^ 34 L. J. C. P., 
109 ; and Ringer v. Cann^ 3 M. & W., 343. Thus the Sunday Act, 
(29 Car. II, c. 7), which enacts that no tradesman, artificer, workman, 
laborer, or " other person whatever," shall do or exercise any wordly 
labor, business, or work of* their. ordinary callings upon the Lord's 
Day, has been held not to apply to a coach proprietor — Sandiman v. 
Breachy 7 B. & C, 96; or to a farmer — R. v., Silvester^ 33 L. J. M. 
O,, 79 ; nor, probably, does it include an attorney — Peate v. Dickeny 
1 C. M. & R., 422 ; though the word ** person " standing alone is 
wide enough to include every man, woman, and child in the cduntry. 
So, the Metropolitan Building Act of 1855, which gives the privilege 
of a month's notice of action to any district surveyor or other person, 
does not give that privilege to every person, but only to district 
surveyors or persons ejusdem generis^ — that is, clothed with the like 
official character — Williams v. Golding^ L. R., 1 C. P., 69. 

The 11 Geo. II, c. 19, which authorizes the distress of" com, grass, 
or other product" growing on demised lands, includes only products 
similar to grass and com, but not young trees, though these are 
unquestionably products of the lands — Clark v. Gaskarth, 8 Taunt., 
431. The 20 Geo. II, c. 19, which empowers Magistrates to determine 
diflereuces between masters and " servants in husbandry, artificers, 
handicraftsman," and some others, " and all other laborers," includes 
a man who contracts to dig a well at so much a foot, for his employ* 
ment is analogous to that of the classes mentioned — Lowther v. Radnor y 
8 East, 113 ; but not a domestic servant — Kitchen v. Shaw, 6 A. & E., 
729 ; nor a man employed to take care of goods seized under a writ — 
Branwell v. Pennecky 7 B. & C, 536 ; their employments being of a 
wholly different character. 

An Act which prohibits the keeping of ** any house or other place 
of public resort" does not include a theatrical booth, for though it is 
a place of public resort, it has nothing of the permanent character of 
a house — Ifavys v. Douglas, 28 L. J. M. C, 193. The words 
" tenements and hereditaments," which technically per se embrace 
every species of right connected with land, such as rent, rights of 
common, seignioral rights, &c., have been confined to habitable struc- 
tures when coupled with and following such words as houses, ware- 
houses, shops, &c. — R. V. Manchester Waterworks Co., 1 B. & C., 630 ; 
R, V. Ea^t London Waterworks Co., 17 Q. B., 512. So, where an 
Act imposed a penalty for keeping any house or other tenement as 
an unlicensed theatre, it was held that the word " tenement," when 
used >vith " house" or " room," meant something of the same character, 
and did not include a portable booth, consisting of two waggons joined 
together, and used as a theatreTby strolling players — Fredericks v. Howie, 
31 L. J. M. C, 249. Where a vote was given to every occupier of 
of a house, warehouse, shop, or other building, only buildings of some 
permanence and utility, and contributing to the beneficial occupation 
of the land and thereby increasing its value, were included — Morish 
V. Harris, L. R., 1 C. P., 155. 
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Relative words refer primarily to the last antecedent, but this rule 
is not observed when a different construction is more agreeable to good 
• sense. Thus, in the sentence ** When they arose next morning, behold 1 
they were all dead corpses," it would be absurd to refer me second 
^^ they" to its last antecedent, the first. So the strict rule would lead 
to absurdity in the sentence *^ If one covenants with another that if 
he marry his daughter he shall have a flock of sheep, he marries his 
daughter," &c. — Evans v. Thomas^ Cro. Jac., 172. 

It was held that in the passage in fTenterden's Prescription Act 
(2 & 3 W. IV, c. 71, s. 1) limiting the time for making claims to ** any 
right of commons, or other profit, or benefit to be taken or enjoyed 
from or upon any land," the profit or benefit intended by the latter 
words was only such as was of the same nature as rights of conmion, 
and did not include rights or profits a prendre in gross, or not appurte- 
nant to land, or limited to the wants of the dominant tenement — 
Shuttleworth v. Le Fleming, 34 L. J. C. P., 309. 

The marine policy which insures against perils of the seas, fire, 
enemies, arrests by princes, barratry of the master and crew, and 
against all other perils and losses that may come to the detriment of 
the ship or goods insured, includes only losses of a kind similar to 
those incurred by sea penis. Davidson v. Burnand, L. B., 4 C. P.> 
120. 

The Act for incorporating trading companies (identical in this res- 
pect with Act X of 1866, s. 100) provides that companies may be 
wound up by the Court of Chancery whenever the company passes a 
resolution to that effect, or does not begin its business within a year, 
or its members are reduced to less than seven, or is unable to pay its 
debts, or when the Court thinks a wind up just and equitable, em- 
powers the Court by these last general words to wind up only when 
it is just and equitable on grounds analogous to tliose precedingly 
stated — Spackman^s Case, 1 MacN. & Gr., 170; Re Angelo Greek Steam 
Co.y L. R., 2 Eq., 1. This rule, however, is always subordinate to 
the more general one that the intention is to be followed ; therefore, 
where an inspector of nuisances was authorized to inspect articles of 
food deposited in any place for sale, and a penalty was imposed on 

Eersons preventing hmi from entering any slaughter-hofase, shop, or 
uilding, market, or " other place" where any carcase was deposited 
for sale, it was held that places not ejusdem generis with those precede 
ingly named were included — Young v. Gratbridge, L. R., 4 Q. B., 
166. The earlier authority to enter any place made the wider construc- 
tion the true one. 

When the general word is not of the same nature as the preceding 
particular words, its meaning is not limited by them. Thus, where 
an Act made it penal to convey to a prisoner, in order to facilitate his 
escape, any mark, dress, or disguise, or any letter or any other article 
or thin^, it was held that the latter words were to be understood in 
their prunarv and wide sense as meaning* any article or thing what- 
ever, and therefore as including a crow-bar ; R. v. Payne, L. R., 1 
C. C., 27. Here the particular words exhaust whole genera, and the 
general word must therefore refer to some other genus — ^per Willes, 
J., in Fenwick v. Schmaltz, L. R., 3 C. P., 315 ; see further, IVhit- 
more v. Bedford, 5 M. & Gr., 13 ; /?. v. Nevill, 8 Q. B., 452 ; R. v. 
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JSdmundsofiy 28 L. J. M. C.5 213; Gibbs y. Lawrence^ 30 L. J., Ch., 
170 ; Fredericks v. Howie, 31 L. J. M. C, 249; Re Masters, 33 L. J. Q. 
B., 146 ; Mounsey v. Imray, 34 L. J. Ex., 52 ; Re Wright, 15 Beav., 
367 ; comp. R. y. Sprattley, 25 L. J. Q. B., 257 ; Doggett v. Cat- 
terns, 34 L. J. C. P., 46, reversed on another ground, lb., 159 ; 
Pettiward v. Metrop. Bd, of Works, 72., 301. 

Analogous to tnis rule is another that if several words descriptive 
of rank are used after a succession of persons or things named in a 
descending order according to the rank, the general words which are 
superadded to them do not include persons of higher rank than the 
highest named. Thus, the Statute of Marlbridge (52 Hen. Ill), which 
gave a right of action in certain cases to ^* Abbots, Priors, and other 

E relates of the Church," did not, according to Coke, apply to Bishops, 
ecause, among other reasons, the Bishop is of a higher degree than 
the Abbot — 2 Inst, 151, 457, 478 ; and see The Archbishop of Canter- 
burv^s Case, 2 Bep., 46. But it may be presumed that there were 
prelates of lower degree than Abbots and Pnors, otherwise the general 
words would have oeen without any effect. To avoid such a result, 
those words would be held to include the higher denominations — 
2 Inst., 137. On the same general principle, an Act which punished 
cruelty to any horse, ass, mule, ox, cow, heifer, sheep, or other cattle, 
was held not to include bull-baiting— JFarp. Hilly 3 C. & P., 225. 

Expressio unius est exclusio alterius — the mention of one thing 
impliedly excludes another — is a rule of frequent application in the 
construction of Acts and other documents. Thus, the 43rd Eliz., 
which imposes the poor rate on coal mines, in naming these, excludes 
all other mines from its operation — Governor of the Smelting Co. 
V. Richardson, 3 Burr., 1341 ; i?. v. Cunninaham, 5 East, 478. 

The 11 & 12 Vict, c. 42, s. 17, which enacts, in England, that 
depositions may be read at the trial, when the witness is dead or too 
ill to attend, does not, by omitting all mention of the common law 
rule authorizing the admission of depositions when the witness is 
kept out of the way by the procurement of the prisoner, repeal that 
rule — R. V. Scaife, 17 Q. B., 238 ; and see Smith v. Huggett, 31 L. 
J. C. P., 3^; R. V. Birmingham, 8 B. & C, 29. 

It may be useful to notice here the peculiar meaning given to some 
expressions in Acts ; thus, the expressions ** it shall be lawful," or the 
Magistrate " may," or ** is empowered," when conferring an authority 
to do a judicial act, or one for the public good, are in general 
imperative ; and the person so authorized is bound to exercise the 
power when the cause for its exercise arises, and he is duly called 
upon to act. Alderman BlackwelTs Case, 1 Vem., 152 ; R. v. Flock- 
wood, 2 Chit, 251 ; Atty. Genl. v. Locke, 3 Atk., 164; Com. Dig. 
Parliament (R.), 22; Bac. Ab. Statute (I), 1 ; /J. v. Harwich, 
8 A. & E., 919; McDougal v. Paterson, 2 1j. M. & P., 681 ; 11 
C. B., 755 ; Crake v. Powell, 2 E. & B., 210 ; R. v. The Tithe 
Commissioners, 14 Q. B., 474; Howell v. The London Dock Co., 
27 L. J. M. C, 177 ; Watts v. Shuttleworth, 29 L. J., Ex., 229 ; 
R. V. South Weald, 33 L. J. M. C, 193 ; Exp. Mitcham, 33 L. J. 
Q, B., 325 ; Jones v. Young, 32 L. J. Ex., 254 ; Brockbank v. White- 
haven Junction Ry. Co., 31 Id., 349. But this rule is, of course, 

u 
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subordinate to the general rule stated at first ; see R. v. Sye, 4 B. 
& A., 271; DeBeauvoir v. Welch, 7 B. & C, 278; R. v. The 
Bishop of Chichester y 29 L. J. Q, B., 23; Wise v. Birkenshaw, 
29 Id^y 240 ; Re the Newport Bridge, 2 E. & E., 377 ; 29 L. J. M. 
C, 52 ; Shrimpton v. Sidmovth Ry. Co., L. R, 3 C. P., 80. 

The expression " wilfully" implies not merely with intention^ but 
with evil intention — see, for instance, R. v. Badger y 25 L. J. M. C, 
81, sup.y p. 58; Carpenter v. Masoriy 12 A. & E., 629 ; Ellis v. 
Kelly y 30 Li. J. M. C., 35. And the word " maliciously" means, in 
general, especially in the criminal law, not with ill-feeling towards 
any particular person, but intentionally and wrongfully — Fost., 256 ; 
and see the judgment of Bayley, J., in Bromage v. Prossery 4 B. & 
C, 247 ; and of Littledale, «f., in McPherson v. DanielSy 10 B. & 
C, 272. A person who feloniously shoots at A., and kills B. by 
the shot, kills him maliciously in the legal sense of the word, 
for he fired intentionally and wrongfully, though he entertained no 
ill-feeling or design against B. It may mean, also, capriciously. 
Thus, a Magistrate or police officer would probably be held to act 
maliciously within the meaning of the Police Act of 1860, s. 29, 
who did an illegal act in his official capacity, not in the honest belief 
that he was doing his duty — Booth v. ClivCy 2 L. M. & P., 283 ; 
10 C. B., 827. But an Act punishing wilful and malicious trespass 
applies not to trespass which is merely intentional, but only to 
wanton trespass without a claim or pretence of right — Looker v. 
Halcomby 4 Bing., 183. The words " oath," " swear," and *' affidavit" 
in English statutes later than 1850, include affirmations and decla- 
rations— 13 & 14 Vict., c. 21, s. 4. For the word "month," see ante^ 
p. 15. 

When an Act directs the Magistrate to act in the exercise of his 
discretioriy it does not mean that he is to act according to his good 
will and pleasure or caprice. " According to his discretion" must 
r I be understood to mean "according to the rules of reason, and law 
^ ' and justice, and not private opinion" — Rockets Casey 5 Rep., 100a; 
and Keighley's Cascy 10 Rep., 140a; see also 5 Ves., 734«; 7 Ves., 
35 ; and Re Tempesty L. R., 1 Ch., 487, per Turner, L. J. A 
loose and unfettered discretion is likely to be the refuge of vague- 
ness in decision, and the harbour of half-formed thought — per £ord 
Penzance in Morgan v. Morgan, L. R., 1 P. & D., 644. A dis- 
cretionary power must, according to Lord Mansfield, be exercised 
with sound discretion, guided by law. It must be governed by law 
and not by humour — R. v. WilkeSy 4 Burr., 2539. It was, for 
instance, long ago settled that the 43rd Eliz., c. 2, which empowers 
the overseera of every parish in England to rate the parishioners ih 
such competent sum as they think Jit y did not authorize an arbitrary 
rate on each parishioner, but that the rate must be equal and in 
proportion to the means of each contributor — Early's Case, 2 Bulst., 
354 ; Marshall v. Pitman, 9 Bing., 601. Where the exercise of the 
discretion has been settled by practice, this should not be departed 
from without adequate reason — 2 Inst, 298; see ex, gr. per Lord 
Abinger in R. v. Chapmany 8 C. & P., 558. The exercise of the 
discretion, also, is to be confined to those limits within which an 
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honest mail) competent to discharge the duties of his office, ought 
to confine himself-— />er Lord Kenyon in Wilson v. Bastall, 4 T. R., 
757. Accordingly, when an Act empowered Justices to issue a distress 
warrant upon the non-payment of a rate, it was held that they had 
no power to refuse to issue it, merely because they considered the 
payment imposed by the Act unjust. The justice or injustice of the 
enactment was not a question which concerned them, or which they were 
justified in taking into consideration, in exercising their discretion — Reff. 
V. Botelevy 33 L. J. M. C, 101 ; and see sup.y p. 106. 

But in general, a mandamus does not lie to control the exercise of 
the discretion of Magistrates and other inferior tribunals upon 
matters left by law to their discretion — Exp. King, 11 Ves., 417; 
13 Ves., 181; 15 Ves., 126; 7 East, 91; and per Earle, C. J., in 
/?. V. JJ. of Sussex, 34 L. J. M. C, 65 ; see, however, B. v. JJ. 
of WiltSy 8 B. & C, 380; and R. v. J J. <?/ ^5*<?ar, 2 Chit., 385 ; 
though, if they made their discretion the j)retext for doing an act 
really dictated by corrupt motives, they would be liable to an infor- 
mation — B, V. Hann^ 3 Burr., 1716, 

An Act which gave to any single woman who had a bastard child 
the right to sue the putative father for its maintenance, was held 
to include a married woman living apart from her husband ; for 
the general object of the Act was to provide for the support of 
illegitimate children, and although a married woman living apart 
from her husband is not what is properly understood by ^* a single 
woman," yet in a certain sense, and at all events for the purposes 
of the Act, she is as much a single woman as one without a husband. 
She is equally without a lawful father for her child, when no marital 
access is possible — see B. v. Pilkingfon, 2 E. & B., 546 ; S. C. nom. j 
Exp. Grimes, 22 L. J. M. C, 153; B. v. Luffe, 8 East., 193; B. v. 
Collinawood, 12 Q. B., 681. 

Although the word ** children" means in law, piimarily, legitimate 
children, it has been construed as including illegitimate children, 
when such seems to be the object and intention of the Legislature. 
The Marriage Act of 26 Geo. II, which declared void the marriage 
of children without the consent of their parents or guardians, was held 
to apply to illegitimate children, as clandestine marriages by them 
were within the mischief which the Act was intended to remedy — 
B. V. Hodnett, 1 T. R., 96. So the 4 and 5 Phil. & M., c. 8, s. 3, 
which made it penal to td^e an unmamed girl under sixteen from the 
])Osses8ion and against the will of her father and mother, was held 
to apply to the case of a natural daughter taken from her putative 
father—/?, v. Cornforth, 2 Stra., 1162. 

An Act which requires that notice of action shall be given for 
anything done under the Act, applies to the omission to do an act 
which ought to have been done — Wilson v. The Mayor, §•<?., of Hali" 
fax, L. K., 3 Ex., 114; Poulsum v. Thirst, L. R., 2 C. P., 449; 
Davis V. Curling, 8 Q. B., 286 ; Newton v. Ellis, 24 L. J. Q. B., 
337 ; 5 E. & B., 115 ; see some other examples referred to, sup., p. 13. 

On the other hand, a wide expression is frequently narrowed, to 
suit the intention of the Legislature. Thus, an Act which prohibited 
the drawing of bills of exchange of shorter date than six months. 
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by partnerships of more than six persons^ was held to apply only 
to banking partnerships^ and not to other commercial firms; the 
object of ue enactment being only the protection of the monopoly 
of the Bank of England in the issue of bank notes- — Wigan v. /Vnc- 
ler, 1 Stark., 459 ; 2 Chit., 128 ; Perring v. Dunston, R. & Moo*, 
426 ; Broughton v. The Manchester Waterworks Co,y 3 B. & A., 1. 

So the word ^^ obtain" in the Act against obtaining money under 
false pretences, is limited by the general scope of the Act to obtain- 
ing for the personal benefit of ti&e obtainer — R, v. Garrett^ Dears, 
232, 23 L. J. M. C, 20. So, in the Bankrupt Act of 1849, the 
word "creditors" has been construed as confined to those who have 
debts proveable under the bankruptcy ; and the sections (112 & 198) 
which protect the bankrupt from arrest by his creditors were held 
not to apply to creditors whose debts were contracted subsequently 
to the bankruptcy, for it never was intended that a bankrupt should 
flourish his certificate in the face, not of those creditors whose claims 
were barred by it, but creditors whose debts were contracted perhaps 
years afterwards, and which were not barred by the certificate — 
Grace y. Bishop, 11 Ex., 424 ; Phillips v. Poland, L. R., 1 C. P., 
204; Re Poland, Id., 1, Ch., 356; Williams v. Rose, 3 Ex., 5, per 
Bramweli, B. An Act which provided for the recovery of wages 
by persons belonging to a ship would naturally be confined to those 
employed in its service abroad ; but if it related to the salvage of 
persons belonging to a ship, it would include passengers as well as 
crew— The Fusilier, 34 L. J. P. M. & A., 25. 

In a recent case, the maiority of the Judges in the Queen's Bench 
went further than the Chief Justice thought legitimate, in search 
of the secondary meaning of a word in order to keep within the 
apparent scope of the Act. The Ashburton Treaty (August 1842) 
between Great Britain and the United States, and the Act passed 
for its enforcement, provide, as already mentioned, sup., p. 125, that 
each State shall, on requisition, deliver up to justice all persons who, 
being charged with murder, piracy, or other heinous crime therein 
mentioned, committed within the jurisdiction of either of the high 
contracting parties, shall seek an asylum, or be found within the 
territories of the other ; and it was held by the Queen's Bench 
(Cockburn, C. J., dissenting) that the treaty included under the term 
piracy only those acts which are declared piracy by the municipal 
law of either country, but not those which are piracy jure gentium ; 
for as the latter kind of piracy is an ofience within the jurisdiction, 
not of any one State but all States, and is triable by all, and the 
offender cannot consequently be said to seek an asylum in any State, 
since none can be a place of safety to him, that species of the crime 
was not within the mischief intended to be remedied by the treaty 
or the Acts of Parliament— i?e Ternan, 33 L. J. M. C, 201. The 
law which punished prison-breaking would not apply to a prisoner 
who escaped, or to the jailor who suffered him to escape, from the 
prison when on fire, unless indeed it had been set on fire with his 
privity, and for the purpose of enabling him to escape — 2 Inst., 590 ; 
1 Hale, 396. It could not be the intention of the Legislature that 
the prisoner should be burnt alive or should be punished for saving 
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himself from such a death. So^ a provision for the support of maimed 
soldiers would not apply to a soldier who has been maimed in the 
service of a Foreign State, or in punishment for a crime — Duke^ 
Chant. Uses, 134. 

The 24 and 25 Vict., c. 96, which consolidates the law relating 
to larceny and similar offences, inflicts a penalty on any one who 
"unlawfully and wilfully" kills a pigeon imder circumstances not 
amounting to larceny; and it has been lately held not to apply 
to a man who had intentionally, and after giving notice to his neigh- 
bour, shot that neighbour's pigeons which were in the habit of feedmg 
upon his land, his object being to prevent the recurrence of the 
trespass. He had no right to snoot them, and he was liable to an 
action for doing so. His act was therefore, in this sense, unlawful, 
and it was undoubtedly wilful. But as the object of the Act was to 
punish crimes and not mere civil injuries, it was held that he could 
not be convicted under it, as he had acted in the bond fide belief that 
he was exercising the right of protecting his crops — Taylor v. New^ 
many 4 B. & S., 89. Here the word ** unlawful" was understood to 
mean against the criminal law — see and comp., R. v. Woodrow and 
R, V. Sleeps sup,, p. 42. The case of Taylor v. Dewar, 33 L. J. Q. 
B., 141, illustrates the same principle of construction applied to a 
I>olicy of insurance. 

On the same grounds, the whole operation and effect of an enact- 
ment are often restncted to narrower limits than its language primarily 
imports; for where it appears that the intention is particular, the 
enactment will be construed as particular too, notwithstanding the 
generality of its language — Stradling v. Morgan, Plowd., 204. Thus, 
the 1 & 2 Vict., c. 110, s. 13, which enacts that a judgment against 
any person shall operate as a charge upon all lands, rectories, advowsons, 
tithesy and hereditaments in which the judgment debtor has any 
interest, was held to apply only to lay rectories, advowsons, and tithes, 
as the Act showed no intention of interfering with the Statute 13 
Eliz., c. 20, which made void all chargings of ecclesiastical property 
in ecclesiastical hands — Hawkins v. Gathercole, 24 L. J. Ch., 332 ; 6 
McN. DeG. & G., 1. 

So, an Act (the English Bill of Sales Act) which requires, among 
other things, that when a bill of sale is made subject to a declaration 
of trust, the declaration shall be registered as well as the bill, was 
held to refer only to declarations of trust between the grantee and 
grantor, but not to trusts declared by the grantee in favor of other per- 
sons, though the language is clearly wide enough to include both ; for 
the object of the Act is to protect creditors against sham bills of sale, 
and this is sufficiently attamed by requiring the registration of the 
first-mentioned trusts, while the registration of the latter is foreign to 
the purpose of the Act — Robinson v. Collingwood, 34 L. J. C. P., 18. 

The Merchant Shipping Act of 1854, s. 299, which provides that if 
damage arises to person or property from non-observance of the 
sailing rules, it should be considered as the wilful default of the person 
in charge of the deck at the time, was held to apply only to the 
regulation of the rights of the owners of ships in cases of collision, 
but not as between the master and his owners, so as to make the 
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former guilty of barratry, for this was foreign to the scope of the 
Act— Grills V. Genl. Iron Screw Co., L. B., 1 C. P., 600; 3 C. P., 
476. So, the Bankruptcy and Insolvency Acts, which, in clear and 
unequivocal terms, vest in the assignee all the property, both present 
and future, of the bankrupt or insolvent, only establish the right of 
the assignee to the future property as between himself and the 
bankrupt or insolvent, and other persons; but does not interfere 
with the right of the bankrupt or msolvent, as between himself and 
his debtor, to sue for a debt which accrued due after the vesting 
order, even though the Act provides that the former should not have 
power to recover such debts — Herbert v. Sayery 5 Q. B., 966 ; Jackson 
V. Burnham, 8 Ex., 173. 

On a similar principle, an enactment that a company should not 
issue any share, and that no share should vest until one-fifth of the 
amount was paid up, was held to be intended only for the protection 
of the public, and not for the benefit of the shareholder, and that, 
though providing that the shareholder who has not paid up one-fifth 
should have no right of property in the shares allotted to him, or 
capacity to transfer them, it did not protect him from liability to be 
sued for calls until he had paid up the requisite proportion ; otherwise 
he would have profited by his own default — Hast Gloucestershire 
Railway Co. v. Bartholomew, L. R., 3 Ex., 15. The Metropolitan 
Building Act of 1855, which gives a right to raise any party structure 
authorized by the Act, on condition of " making good all damage" 
occasioned thereby to the adjoining premises, was hdd not to authorize 
the raising of a structure so as to obstruct ancient lights in the 
adjoining premises : the only damage contemplated by the Act being 
structural, and not the invasion of a right, and the making it good 
meaning that the adjoining premises were to be restored to their 
original state, not that pecuniary compensation was to be made — 
Crofts V. HaldanCy L. It., 2 Q. B., 194. An Act which prohibited 
the negligent use of furnaces, so as not to consume smoke ^^ as far as 
possible," was construed to mean only so far as the smoke could be 
consumed consistently with the due carrying on of the trade for 
which the furnace was used, and not as far as it was physically 
possible to consume it without regard to the detriment which the 
trade carried on would suffer ; the Act expressing no intention to 
interfere with it — Cooper y. Wooley, L. R., 2 Ex., 88. The Stamp 
Acts, which exclude unstamped documents from being given in evidence, 
are construed as not applying to cases where the validity of the 
document is impugned on the ground of fraud or illegality — R. v. 
Gompertz, 9 Q. B., 824, Ponsford v. Waltony L. R., 3 C. B., 167. 
The Carrier's Act, 1 1 Geo. IV, and I Wm. IV, c. 68, which provides that 
carriers shall not be responsible for the loss of certain articles worth 
more than £10, unless their nature and value are declared at the time 
of delivery to the carrier, but that the Act shall not affect any special 
contract of carriage, is construed not literally as inoperative whenever 
any kind of special contract of carriage has in fact been made, but 
only as not affecting any special contract inconsistent with the 
exemption given by it — Baxendale v. The G. E. Ry. Co., L. R., 4 
Q. B., 245. The same principle of construction is of common appli- 
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cation to contracts. For instance, the usual stipulation in a bill of 
lading, excepting liability for breakage, leakage, and damage, would 
not extend to any such injury caused by the negligence of the ship- 
owner or of his servants — Phillips v. Clark, 2 C. B. N. S., 156; 
Czech V. GenL Steam Nav. Co., u. R., 3 C. P., 14. A^ain, however 
wide may be the language of an Act, it is construed as applicable 
only to the legitimate subjects of the control of the Legislature, and 
therefore as not including aliens out of the British dominions, unless, 
indeed, its language admitted of no narrower meaning ; since Parlia- 
ment having, as regards the law of nations, no lawful power over 
aliens abroad, cannot be supposed, from the generality of its language, 
to have intended to comprehend them in its legislation, at least to their 
prejudice, if even for their benefit — Boosey v. Jeffries, 4 H. L. Ca., 815 ; 
24 L. J. Ex., 81 ; comp. Low v. Routledge, L. K., 3 H. L., 101 ; Santos 
V. Illidge, 8 C. B. N. S., H6\,per Bramwell, B; U. S. v. Palmer, 
3 Wheat, 610, 632. Thus, the 9 Geo. IV, c. 31, s. 8, which enacted 
that when any person feloniously injured abroad or on the sea died in 
England, or, receiving the injury in England, died on the sea or abroad, 
the offence might be tried m the country where the death or injury 
occurred, was held not to reach a foreigner who inflicted a wound at 
sea in a foreign ship, of which wound the sufferer afterwards died in 
England—/?, v. Lewis, Dears & B., 182; 26 L. J. M. C, 104; R. 
V. Depardo, 1 Taunt, 26 ; R. v. DeMattos, 7 C. & P., 458 ; Nga 
Hoong v. Reg., 7 Cox, 489. So, the putative father of a bastard 
child born abroad of a foreign mother is not liable to an order for the 
payment of a sum for its maintenance under the English Act, 7 & 8 
Vict, c. 101, which empowers any woman to summon the putative 
father of her child for this purpose — R. v. Blane, 13 Q. B., 769. 
But when the Act authorizes the Justices to proceed with the case on 
proof that the summons was served at the last place of abode of the 

{mtative father, their jurisdiction is not taken away by the fact that the 
atter is abroad — R. v. Darner ell, L. R.,3 Q. B.,50. The same principle 
is a fortiori to be applied to the Acts of bodies armed with subordinate 
legislative or quasi legislative power. Thus, a general order made 
under Parliamentary authority by the Judges of the Court of Chancery, 
directing how a defendant in any suit might be served abroad, was 
limited, in construction, to those suits in which service abroad was 
allowed by the general law. If the order were applied literally to all 
suits, the Judges, under the appearance of regulating, might in fact 
extend this junsdiction — Coohney v. Anderson, 32 L. J. Ch., 427; 
Wetherjield v. Nelson, L. R., 4 C. P., 571 ; see, however, Drummond 
V. Drummond, L. R., 2 Ch., 32. 

A foreigner, resident abroad, was held not entitled to a copyright in 
his publications under the Act of 8 Anne, c. 19, which gave authors 
or their assignees the sole liberty of printing their works for fourteen 
years. Boosey v. Jefferys^ uhi sup. But foreign authors of works first 
published in the IJnited Kingdom have recently been held protected 
oy the 4 & 5 Vict, c. 45, which gives the copyright of every work 
to its author — Low v. Routledge, L. R., 3 H. L., 100. See further — 
Re Bruce, 2 Cr. & J., 436; Thomson v. The Advocate General, 
12 CI. & P., 1 ; Cope v. Doberty, 27 L. J., Ch., 600; Patorni v. 
Campbell, 12 M. & W., 277 ; The India, 32 L. J., P. M. & A., 185. 
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But if the language of an Act of ^Parliament, unambiguously, and 
without admitting any other meaning, applies to foreigners abroad, 
and it is manifest that it was intended to include them, the Courts 
must obey and administer it as it stands, whatever may be the res- 
ponsibility incurred by the nation to foreign powers in executing such 
laws — per cur. in The Marianna Flora^ 11 Wheat, 1, 40; The 
Zolvereiuy 1 Swab., 96; The Amaliay 32 L. J., P. M. & A., 193; 
The Johannes, Swab., 188, for the Courts cannot question the autho- 
rity of Parliament, or recognize any limits to its power ; Bonhom*s 
casey 8 Rep., 118a; Day v. Savage, Hob., 87; City of London v. 
Wood, 12 Mod., 688, contra, cannot' be supported. 

It is different with provincial and colonial Legislatures, whose 

Eowers are defined and limited, and whose acts, therefore, must be 
ounded by the limits of their authority under the penalty of nullity. 
[" The Legislatures of India, though they possess large legislative 
powers, are still limited Legislatures, and exercise a delegated 
authority of making laws. Independently of the territorial fimits 
assigned to their powers of making laws, more limited necessarily 
than those which limit the laws of the Imperial Parliament of Great 
Britain and Ireland, there are other limits imposed, which the Legis- 
lature must not exceed ; and it is the province of the Courts of Justice 
in the country to decide on the legality of acts of the Legislature, 
if a suit be instituted, to decide whether the Legislature has or has 
not exceeded the limits within which it mav legislate" — Biddle 
V. Tarrany Churn Bonnerjea, Taylor & Bell, 405.] As to the 
powers of the Indian Legislative Councils — see3& 4 William IV., 
c. 85, s. 43 ; 16 & 17 Vict., c. 95, s. 26 ; 24 & 25 Vict, c. 67, s. 22 ; 
28 Vict., c. 17, s. 1 [32 & 33 Vict, c. 98, s. 1] ; and also 23 & 24 
Vict., c. 122. As to Colonial laws— see 28 & 29 Vict, c. 63. 

So, to avoid repugnancy, absurdity, injustice, and manifest incon- 
venience, since it is presumed that they are not intended, a departure 
from the natural meaning and construction of the language is allow- 
able and necessary. Thus, the monopoly given by Parliament to the 
Leith Trinity House to license pilots for navigating ships along the 
coast of the Northern and German Oceans, would probably be imder- 
stood not to extend south of Orfordness, beyond which point the 
London Trinity House had long previously enjoyed a similar mono- 
poly, even if other passages of the first-mentioned Act had not indi- 
cated that the coast of Scotland was meant by the coast of the Ger- 
man Ocean, which geographically extends south of Orfordness — 
Hosack V. Gray, 34 L. J., M. C. 209. 

Where an enactment required that every poor rate should contain 
a number of particulars respecting the persons and properties rated, 
and should be signed by the Churchwardens and Overseers, " other- 
wise the rate should be of no force or validity, " these last words were 
held to be confined in their application to the neglect to sign, and not 
to affect the validity of the rate when some of the other requisites 
had been neglected, for a different construction would have led to an 
amount of inconvenience such as the Legislature could not be pre- 
sumed to have contemplated — R. v. Fordham, 11 A. & E., 73. 

The 37th Section oi the Merchant Shipping Act of 1854, which 
enacts that the licenses of the Trinity House pilots are not to be in 
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force after the 31st of January, but that they may be renewed on 
that or any subsequent day, has been construed by the Privy Council 
to mean, not that the renewed license must be issued on that day, 
but that it is to take effect on or from that day ; because the former 
construction would be attended with the great inconvenience that for 
a certain period — certainly hours, probably days, and possibly weeks, 
there would be no qualified pilots within a district, a result which 
could hardly be consistent with the intention of the Legislature — 
The Beta, 34 L. J., P. M. & A., 76. The 525th Section of the same 
Act, which limits proceedings under that Act to six months except 
where both or either of the parties to such proceedings are out of the 
United Kingdom during that time, was held to apply to a prosecution 
for persuading a seaman to desert (s. 257), where neither the ship- 
owner nor the offender, but the seaman, was absent. To arrive at 
this result, the offence was considered as committed against the latter 
— Austin v. Olsen, L. R., 3 Q. B., 208. Where a lessee covenanted 
for himself and his assigns that he would not build on a part of the 
premises and he was afterwards compelled under an Act of Parlia- 
ment to sell the land in question to a Railway Company, who built 
on it, it was held that the compainr was not his ** assigns " within the 
meaning of the covenant. The Legislature, in compelling the sale, 
had created a new kind of assign, such as was not in contemplation 
of either lessor or lessee when the contract was entered into, and to 
hold the latter responsible for the acts of such an assign would have 
been to make a new contract for the parties — Baily v. De Crespiginy 
L. R., 4 Q. B., 180 ; Brewster v. Kitchell, 1 Salt., 198. An enact- 
ment which requires the discovery of documents in the hands of 
either party to a suit, upon the application of the other, supported 
by his affidavit, was held to be substantially complied with wnen the 
applicant was a corporation, by the affidavit of its attorney, as a 
corporation is incapable of making an affidavit. A different con- 
struction would have involved the manifest injustice of leaving the 
corporation subject to the liability, while it denied it the correspond- 
ing privilege of discovery ; Kingsford v. The G. fV. H. Co., 33 L. 
J. C. P., 307 ; and see Cortes v. The Kent Waterworks Co., 7 B. & 
C, 314. But this would not apply when there was no other impedi- 
ment to compliance with the letter of the Act than the absence of 
the plaintiff — Christopher son v. Lotinga, 33 L. J. C. P., 121 — see 
Lacharme w. The Quartz Rock Co., 31 L. J. Ex., 334; and comp. 
Dickson V. Neath §• Brecon Ry. Co., L. R. 4 Ex., 87. An Act which 
gives an appeal, provided the appellant within ten days gives secu- 
rity for the costs, was held complied with if he offered security 
within that time, though the security was not completed till long after — 
JVaterson v. Baker, L. R., 3 Q. B., 173. An Act (25 & 26 Vict, 
c. 114,) authorizing constables to search any person whom they suspect 
of coming from any land in search of game, and, if any game 
is found upon him, to detain and summon him, was held to authorize 
a constable to summon a man whom he saw on a foot way, wrth a 
gun in his hands, picking up a rabbit thrown to him from an adjoin- 
ing enclosure, just after the report of a gun, but whom he did not 
search ; the Court of Queen's Bench holding, in order to avoid the 

w 
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enormous absurdity resulting from a strict adherence to the language 
of the Act, thjit search was unnecessary when the constable saw both 
the gun and the game — Hall v. Knox, 4 B. & S., 515; 33 L. J- 
M. C, 1; comp. Clarke v. Crowder, L. R., 4 C. P. Another illus- 
tration may be found in the construction put upon the numerous Acts 
which limit the time for bringing actions for things done " under" 
or " by virtue" or " in pursuance of Acts" or " in the execution of the 
duties of an oflSce." If such enactments were construed literally, they 
would be futile, for if a thing has been really done in compliance with 
it« provisions or of the duty imposed, it would not be actionable, and 
therefore would not need the protection given by them. The result of 
a great number of decisions on them seems to be that they apply to all 
cases where the defendant did an act not in pursuance of the law or of 
his duty, but in the honest and reasonably founded belief of the exist- 
ence of such facts as would, if they existed, have aflForded a justifica- 
tion under the Statute. Thus, if an Act authorizes the arrest of any 
person who enters the dwelling-house of another at night with intent 
to commit a felony (24 & 25 Vict., c. 96, s. 51 ; Penal Code, s?. 
445, 446), an arrest made in the honest and reasonable belief that 
the person arrested had entered with such intent would be protected, 
but not an arrest in the honest and reasonable belief that the person 
had attempted to enter — see Roberts v. Orchard, 2 H. & C, 769 ; 
33 L. J. Ex., 65; Leefe v. Hart, L. R., 3 C. P., 322 ; Hughes v. 
Buckland, 15 IVI. & W., 346 ; Booth v. Clive, 10 C. B., 827, 2 L. M. 
& P. ; Kine v. Ever shed, 10 Q. B., 143. 

Other instances of departnre from the primary meaning of the 
words are to be found in cases where the Legislature has misappre- 
hended the existing law. Thus, the 4 & 5 Vict., c 48, enacts that 
municipal corporations shall be rateable in respect of their property 
as if it was not corporate property, but that such property, when 
lying within a borough, the poor of which are relieved by an entire 
poor rate, shall continue exempt from rateablility as if the Act 
had not been passed. When the Act was passed, the property was 
equally supi)osed to be exempt; but later decisions settled that they 
were not. It was held that the above enactment expressly exempted 
them, and the limiting words at the end were considered as not 
conveying a diflferent intention — R. v. Oldham, L. R., 3 Q. B., 474. 
It has been observed that the absurdity must be not merely that 
which would seem to be so with reference to other, words, so as to 
amount to a repugnancy with another part of the Statute — per Willes, 
J., in Motheram v. Eastern Cos. Ry. Co., 29 L. J. M. C, 64; and in 
Christopher son v. Lotinga, 33 L. J. C. P., 123. But it may perhaps 
be sufficient to say that the absurdity must at least be of such a 
character as was in all probability not contemplated by the Legisla- 
ture. Thus, when an Act authorized a conviction on the oath of 
one witness, the Legislature could hardly be supposed to have 
intended that evidence should be required when the offender confessed 
his guilt, and it was accordingly held that a conviction upon a con- 
fession alone was good — /?. V. Gage, 1 Stra., 546; sup., p. 33. So, an 
Act which authorized Justices to discharge an apprentice under 
certain circumstances, " on the master's appearance" before them, was 
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held to justify a discharge in his wilful absence — Ditton*scase^2 Salk., 
490. A rigid adherence to the letter, in such a case, would have 
suffered the defaulter to benefit hj his own wrong — an intention which 
could not be imputed to the Legislature. See also Edwards v. Dick^ 
Malins v. Freeman, and other cases referred to, infra. 

Passing now from the interpretation of the language of Statutes, 
it remains to consider their consequences or effects, when these have 
not been expressly stated. 

In some cases an enactment is implied from another. Thus, it is 
a general rule that when an Act imposes a duty which cannot be 
performed without an authority incidental to it, and none is expressly 
given, it is impliedly granted. Cui jurisdictio datu est, ea quoque concesse 
esse videntur, Sinequibus jurisdicto explicnri non potuit — Dig., 
2, 1, 2. Thus, when an Act empowers Magistrates to require 
persons to take an oath as special constables, or gives them jurisdic- 
tion over an offence, it impliedly empowers them to apprehend the 
persons failing to attend before them ; otherwise the jurisdiction could 
not be effectually exercised — Oath before Justices, 12 Kep., 130, 131. 
Bane v. Methuen, 2 Bing., 63. The same rule applies to the conces- 
sion of powers, privileges, or property. When any property or 
power is given by Parliament, everything essential to its enjoyment 
or exercise is impliedly granted also, in the same manner as it would 
be in a conveyance between private persons. As by the grant of 
trees, the power of entering and cutting them down and carrying 
them away is impliedly granted, and by the grant of mines, the 
the power to dig them — Shep. Touchst, 89 ; so if Parliamentary 
power be granted to build a bridge on part of another^s land, the 
grantee acquires tacitly the right of erecting the temporary scaffold- 
ing necessary for the purpose. The Clarence R. Co. v. The G. N. 
of England Ry. Co., 13 M. & W., 721. So, if the Legislature sanctions 
the use of a particular thing for a particular purpose, with due cau- 
tion to prevent injury, the sanction of the Legislature carries with it 
the implied consequence that if damage arises from the use, without 
negligence, by the party authorized to use it, no action lies, as when 
horses are frightened or haystacks are fired by locomotive engines 
plying on railways, authorized to use them — R. v. Pease, 4 B. & Ad., 
30 ; Vaughan v. The Taff Valley Ry. Co., 29 L. J. Ex., 247 ; 
Preemantle v. London §• N. W. Ry. Co., 31 L. J. C. P., 12. On the 
same principle, when bodies are incorporated for the purposes of 
trade, a power to draw, accept, and indorse bills and notes, and to enter 
into contracts for the purposes of their trade, results from the very 
object of their incorporation — per Best, J., in Broughton v. The 
Manchester fVaterworks, 3 B. & A., 12 ; and in East London Water^ 
works V. Bailey, 4 Bing., 288 ; Shears v. Jacobs, L. R., 1 C. P., 53 ; 
and see the cases collected in S. of Ireland Colliery v. Waddle, 
L. R., 3 C. P., 463. But as a grant of fish in a pond does not 
authorize digging a trench to let tne water out to take the fish, since 
they can be taken without doing such damage by nets and other 
devices — Shep. Touchst, 89, note ; Pinch's Law, 63, — so a power to 
make a railway for the passage of waggons, engines, and other car- 
riages, has been held not to imply an authority to use locomotives on it. 
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as other means of traction may be used ; and therefore, if injury 
arises from the use of a locomotive under such circumstances, the 
general rule of law applies, that a person who uses a dangerous 
thing does so at his peril — Jones v, Festiniog Ry. Co., L. R., 3 Q. B., 
733; R. V. Bradford Navigation, 34 L. J. Q. B., 191. So, ordinary 
railway, gas, and mining companies have no implied power to draw, 
accept, or indorse bills or notes — see Bateman v. Mid- Wales Ry. Co., 
L. K., I C. P., 499 ; and the cases collected there. The powers 
impliedly conferred when a jurisdiction is given, are similarly limited 
by the same considerations of reasonable necessity. Thus a Colonial 
Legislative body has necessarily the incidental power of removing 
and keeping excluded from its walls all persons who interrupt its 
proceedings, for without such a power it could not exercise its func- 
tions. But a power of punishing contempts of its authority is not 
necessary for that purpose, and therefore is not impliedly given — 
Kielley v. Carson, 4 Moo., 63 ; Fenton v. Hampton^ 1 1 Moo., 347 ; Doyle 
V. Falconers y 4 Moo., N. S., 219. 

It is a well-0stablished rule of law, or, more properly, it is only 
a particular application of the general principle governing the con- 
struction of Acts already mentioned (p. 142), that a Statute is 
never to be construed as operating retrospectively, if such a construc- 
tion would prejudicially affect vested rights or the legal character of 
past Acts, unless the language cannot reasonably admit of any other 
meaning ; for it is manifestly contrary to justice that such an Act 
should operate retrospectively — 2 Inst., 292. Thus the provision of 
the Statute of Frauds that no action should be brought to charge any 
person upon any agreement made upon consideration of marriage, 
unless the agreement should be in writing, was held not to apply to 
an agreement which had been made before the Act was passed. Gil- 
more v. Shuter, 2 Sev., 227. The Mortmain Act, in the same way, was 
held not to apply to a devise made before it was passed — Atty. GenL 
V. Lloyd, 3 Atk., 551. So, it was held that an Act which made all 
gaming or wagering contracts null and void, and prohibited the bringing 
or maintaining of suits for the recovery of wagers, did not apply to a 
wager made before the Act — Moon v. Burden, 2 Ex., 22 ; Pettamberdass 
V. Thakoorseydass,7 Moo., F.C.,2Sd. TheMedical Act,21and22 Vict, 
c. 90, which enacts that no person shall, after the 1st of January 1859, 
recover any charge for medical treatment, unless he shall prove upon 
the trial that he is on the medical register, was held not to apply to an 
action for medical services rendered before that date — Wright v. 
Greenroyd, 31 L. J. Q. B., 4 ; Thistleton v. Frewer, id., Ex., 230 ; 
Marsh v. Higgins, 9 C. B., 551 , 1 L. M. & P., 253 , Doe v. Page, 5 Q. 
B.,769 ; Thompson v. ZacA,3 C. B., 540; Pinhorn v. Souster, SEx., 138 ; 
Jacksonw, Woolley, 27 L. J., Q. B., 448; Re Earl Cornwallis, 25 L. J. 
Ex., 49 ; Young v. Hughes, 28 id., 161 ; Williams v. Smith, id., 286 ; 
Evans v. Williams, 34 id., Ch., 485 ; The Midland Ry, Co. v. Pye, 30 L. 
J., C. P., 314; Reed v. Wiggins, 32 id., 131 ; Calder v. Bull, 3 Dallas, 
386 and 2 Peters, 681. If the language, however, is not reasonably 
susceptible of a secondary meaning, it must be construed according to the 
fundamental general rule stated at the beginning of the chapter, and 
it must be implicitly obeyed and enforced, however harsh may be the 
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consequences. Thus, after the passing of Lord Tenterden's Act, 
9 Geo. lY., c. 14, which enacted that, in actions of debtor upon thecase 
grounded upon simple contracts, no verbal promise should be deemed 
sufficient to bar the Statute of Limitations, it was held that such a 
promise ^iven before tlie Act was passed, and which then sufficed to 
bar the btatute, could not be received in evidence in an action begun 
before, but not tried till after the Act was passed — Towler v. Chatterton, 
6Bing.,258; Hilliard v. Lenard, Moo. & Mai., 297. The time for 
deciding what is or is not evidence is when the trial takes place, and 
when the Act in question told the Judge what was, and what was not 
evidence, he could not avoid deciding in obedience to it — per Cresswell, 
J., in Marsh v. Higgins, 1 L. M. & P., 263. The 3 & 4 Will. IV., 
c. 42, which provides (sect. 31) that in actions brought by executors, the 
plaintiff shall be liable for costs, was held to apply to an action begun 
before the Act came into operation — Freeman v. Mayes ^ 1 A. & E., 
338, but Littledale, J., dissented from that decision, and in the opinion 
of Parke, B., with good reason — Pinhorn v. Soustery2\ L. J., Ex., 337. 

But no secondary meaning is to be sought, in order to avoid a 
retrospective operation, when the Act does not prejudice existing rights 
or past Acts; for instance, it would not apply to one which provided 
merely a change of procedure — Wright v. Hale^ 31 L. J., Ex., 40; 
Kimbray v. Drapery L. K.,3 Q. B., 160; The Alexander Larsen^ 1 W. 
Kob., 288; R. v. Leeds and Bradford By, Co., 21 L. J.,M. C, 193; 
Wattan v. Wattan, L. R., 1 P. & D., 227 ; and per Lord Wensleydale 
in the Alexandra case, 33 L. J., Ex., 226. " To make a law," says Ma- 
caulay, " for punishing that which at the time when it was done was 
not punishable, is contrary to sound principle. But a law which 
merely alters the criminal procedure, may, with perfect propriety, be 
made applicable to past as well as future transactions." Hist. Eng., Vol. 
Ill, 715, and Vol. V, 43; see also Kemp v. Waddingham, L. R,, 
1 Q. B., 355 ; Be Cochran, L. R., 5 Eq., 209. 

For a similar reason, a penal law, like every other law which in- 
flicts suffering or encroaches on the natural liberty of man, is always 
construed strictly, — that is, it is not considered violated, unless the act 
or default falls with reasonable clearness within the express terms of 
the law, which are not to be extended in order to meet the general 
object of the enactment — Bracy*s case, 1 Salk., 348; Pearson v. Kings- 
ton-upon-Hull, 35 L. J., M. C, 44; Dawes v. Painter, Freem., 175; 
B. V. Harvey, 1 Wils., 164; R. v. Badger, 25 L. J., M. C.,81, sup., p. 
58; Ellis v. McCormick, L. R., 4 Q. B., 271 ; and the same principle of 
strict construction applies equally where the proceeding to enforce 
the act is civil, as a penal action, as where it is strictly criminal — Proctor 
V. Mainwaring, 3 B. & A., 145 ; Fletcher v. Lord Sondes, 3 Bing., 580; 
Henderson v. Sherborne, 2 M. & W., 236; and per Martin, B., in 
Nicholson v. Fields, 31 L. J. Ex., 235. Thus, the Coventry Act (22 
& 23 Car. 2) which made capital the commission, with malice afore- 
thought and by ** lying in wait" of a variety of disfiguring injuries, 
was held not to include such outrages, however malicious and cruel, 
when they were not preceded by lying in wait — 1 Hawk., 108n. 
The Stockjobbing Act (now repealed by the 23 Vict., c. 28) was held 
not to apply to transactions in foreign Ainds or in railway shares, not- 
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'^ withstanding the mischief intended to be checked and the wide terms 

* used, — viz.y " any public or joint stock or other public securities/' for 

. the former were not dealt in^ and the latter were unknown in Eno;land 

at the time when the Act was passed — fVells t. Porter, 2 Bing., N. C, 
i 722 ; Hewett v. Price y 4 M. & Gr., 355 ; Henderson v. Bise, 3 Stark, 158, 

But these are extreme cases. It could not be contended that print- 
ing a treasonable pamphlet was not an offence against the Statute of 
^ Edward III, because printing was not invented for a century afterwards, 

or that it would not be treason to shoot the Queen with a pistol, or poi- 
son her with an American drug — Hallam's Const. Hist., VoL III,438ii. 
In Graves v. Ashford, L. R., 2 C. P., 410, it was held that an Act 
which imposed a penalty for piratically engraving, etching, or other- 
wise, or in any other manner copying a print, applied to copying 
by photography, though this process had not been invented when the 
Act was passed — see also -SwAo;> v. North, 11 M. & W., 418; and 
Atty. Genl v. Cambridge Gas Co., 6 Eq., 282, 305; Atty. 
Genl V Saggers, 1 Price, 182. A Harbour Act which imposed a 
penalty on persons who placed articles on any space of ground 
adjoining the harbour, within ten feet of high-water mark, so as to 
obstruct the free and commodious passage over it, was held not to 
apply to a part over which there was no public right of passage, 
and which was in the occupation of the pereon who placed the 
obstruction on it ; for, notwithstanding the generality of the language, 
it was not to be supposed that the Legislature intended to interfere 
with private rights by implication — Harrod v. Worship, 30 L. J. 
Q. B., 165. On similar grounds, where a Conservancy Act applied 
to a district the powers contained in an earlier Act for the ** sup- 
pression" of nuisances, and the earlier Act contained, besides several 
Provisions for getting rid of existing nuisances, a prohibition against 
eeping pigs, it was held that this last provision was not comprised 
in the new Act, since it provided, not for the suppression, but for 
the prevention of nuisances — The Vestry of Chelsea v. Kingy 34 L. 
J. M. C., 9; comp. Patten v. Rhymer, 29 L. J. M. C, 189. An 
Act which imposed a penalty for neglecting to vaccinate, has been 
held to subject the offender to one penalty only, although his subse- 
quent and continued neglect is obviously within the mischief (?) of 
the Act; Pitcher v. Stafford, 33 L. J. M. C, 113 — see other illus- 
trations in Re Marks, L. R., 1 Ch., 334; Exp, Brundeit, 3 id., 26 ; 
fVhitelev V, Chappell, Jj, R., 4 Q. B., 147; and R. y. Master, id,, 
285 ; with which comp. Cattell v. Ireson, and other cases, sup., p. 31. 
This rule of strict construction is applied also to Acts which 
encroach on vested rights — Anon,, Loffb, 438 ; R. v. Croker, Cowp., 
26. Thus, the enactments which exonerate a ship-owner from lia- 
bility for damage caused by the default of a pilot whose employ- 
ment is compulsory (Merch. Shg. Act of 1854, s. 388) is restricted on 
this ground to cases where the pilot was the sole cause of the 
damage, and there was no default on the part of the master or crew — 
The Diana, 4 Moo., P. C, 11 ; The lona, 4 Moo. N. S., 336 ; L. R., 
1 P. C, 426. So, where it was enacted that ship-owners should 
not be liable for damage done without their default, further than 
the value of the ship and its freight, it was held that the fishing 



Digitized by 



Google 



THE CONSTRUCTION OP STATUTES. 167 

stores of a vessel employed in the Greenland fishery were included 
with the ship, although they would not have been covered by a 
policy on the ship, and although the phrase " the value of the shij) 
and her appurtenances'* had been used ten times in other parts of 
the Act ; the decision resting on the ground that the Act took away 
or abridged a common law right, and that there was nothing to 
require construction more favorable to the ship-owner than the plain 
meaning of the words imported ; and the word ship included what- 
ever was on board her for her adventure — Gale v. Lawrie, 5 B. & C, 
156. 

The same restricted construction is put, in all cases of doubt^ on 
Acts which impose burdens. Thus, it has been held that an Act 
imposing a stamp on every receipt given on payment of money, and 
declaring that any note acknowledging that any sum has been paid, 
settled, balanced, or otherwise discharged, did not apply to a receipt 
given on the occasion of a sum being deposited with another — Torn' 
kins V. Ashleyy 6 B. & C, 541. An Act which imposes a stamp 
duty on every charter party or any memorandum or other writing 
between the cai)tain or owner of a vessel and any other person, 
relating to the freight or conveyance of goods on board, does not 
extend to a guarantee for the due performance of a charter party — 
Eein v. Lane^ L. R., 2 Q. B., 144. On the other hand, where an 
Act, after imposing a stamp on contracts, exempted those which were 
made relating to the sale of goods, a guarantee for the payment of 
the price on such a sale was held included in the exemption — IVar^ 
ring ton v. Furbor, 8 East., 242; the same words being susceptible 
of meaning different things when used to impose or to exempt from 
AiAX—per Blackburn, J., L. R., 2 Q. B., 151 ; 8 East., 242. So, 
Acts authorizing the making of rates and other pecuniary burdens 
have frequently been held not to authorize impositions to meet any 
but prospective expenses — Tawney^s case, 1 Salk., 531; R. v. 
Madden^ 8 B. & C, 78 ; Waddington v, London Union^ 28 L. J. 
M. C, 103; Bradford Union v. Wilts, L. R., 3 Q. B., 604. The 
same rule applies to Acts which impose burdens — Warrington v. 
Furbor, 2 East, 242 ; Tomkins v. Ashley, 6 B. & C, 541 ; and to 
Acts which create a new jurisdiction, especially when depriving 
the subject of his common-law right of trial by jury — per Lord 
Denman, in Fletcher v. Calthrop., 6 Q. B., 891 ; SLud per Best, C. J., 
in Looker v. Halcomb, 4 Bing., 191; BJiim Kite and Lane^s case, 
1 B. & C, 107 ; or which create an arbitrary procedure — R. v. 
Hughes, 3 A. & E., 431. In the same manner, also. Acts of Parlia- 
ment which give powers and privileges to companies at the expense 
of the public, are always construed strictly against the companies — 
Webb V. The Manchester and Leeds Ry. Co., 4 M. & Gr., 116. The 
Stockton and Darlington Ry. Co. v. Barrett, 11 CI. & F., 590; 7 M. 
& Gr., 870 ; Scales v. Pickering, 4 Bing., 448 ; Parker v. The G. 
W. R, Co., 7 M. & Gr., 253 ; Blackmore v. The Glamorganshire 
Canal Co., 1 M. & K., 162; Simpson v. The S. Staffordshire Water- 
works Co., 34 L. J. Ch., 380; R. v. Wycombe, Li. R., 2 Q. B., 
310; Morgan v. Metrop. Ry. Co., L. R., 3 C. P., 553 ; 4 C. P., 
93. But here again the paramount object is to ascertain the real 
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intention of the Legislature^ and that is not to be depaited from on 
grounds of hardship and injustice. Thus the English enactment 
which requires railway companies to make to persons interested 
in lands taken or injuriously aflPected by the companies, full conj- 
pensation for the value of the land, and for all damage sustained 
oy such persons by reason of the exercise of their parliamentary 
powers, is limited to those cases only where the damage would have been 
actionable but for the Act of Parliament, and where the injury is not 
to the person or the business of the owner, but only to his estate or 
right in the land in statu quo, without regard to any use to which it 
might be put — see per Willes, J., in Beckett v. Midland tty, Co,y L. R., 
3 C. P., 94 ; and the cases collected in Hicket v. Metrop. Ry, Co.^ L. R., 
2 H. L., 175 ; Hall v. Mayor of Bristol L. R, 2 C. P., 322 ; & H. 
V. Vaughan, L. R., 4 Q. 13., 190; R. v. The Metropolitan Board of 
Works, L. R., 4 Q. B., 368. 

The same rule of strict construction applies also to enactments 
which abridge or avoid the effect of any written instrument — per Lord 
Tenterden, C. J., and Bayley, J., in Morris v. Mellin^ 6 B. & C, 446 ; 
Bryan v. Childy I L. M. & P., 429. The Act of Hen. VII, c. 4, which 
provided that gifts of goods and chattels in trust for the donor should 
DC void and of " none effect," was early held to be so only as to 
strangers to the gift who were prejudiced by it, but not as between the 
parties — Cro. Eliz., 291 ; and the 13 Eliz., c. 5, which pronounces all 
contracts and instruments made to defraud creditors, to be " clearly 
and utterly void, frustrate, and of none effect," is equally limited in 
operation — Bessey v. Windham ^ 6 Q B., 166; White v. Morris y 11, 
C. B., 1015. It is, indeed, not void ab initio^ even as against the 
party prejudiced, but voidable only by him, and remains valid as 
against him, until he has avoided it — Young v. Billiter, 30 L. J. Q. 
B., 153. Where an Act required that indentures binding parish 
apprentices should be for the term of seven years at the least, and 
that they should be otherwise void to all intents and purposes, and 
not available in any Court or place for any purpose whatever, an 
indenture for four years was held voidable only at the option of the 
roaster or apprentice, and not absolutely void — E, v. St. Nicholas, 2 
Stra., 1066; Ca. Temp. Hardw., 323 ; Gtay v. Cookson, 16 East., 13. 
So, the 13 Eliz., c. 10, which makes leases of ecclesiastical property 
for more than 21 years or three lives " utterly void and of none effect 
to all intents, constructions, and purposes," invalidates them only in 
favor of the successor of the lessor, but it does not affect them during 
the life of the latter— /?er Holroyd, J., 4 B. & A., 217 ; and although 
the 9 Anne, c. 14, enacted that all bills and notes founded on the 
consideration of money lost at i)lay *^ should be utterly frustrate, void, 
and of none effect to all intents and purposes," it applied only to pre- 
vent the drawer, or any person claiming under him, from recovering 
the money from the loser, but it leaves the instrument unaffected in 
an action by an innocent endorser against the drawer — Edwards v. 
Dicky 4 B. & A., 212 ; Botoyer v. Bamptouy 2 Stra., 1155. A differ- 
ent construction in such a case would have enabled the winner to 
commit a fraud upon the person to whom he had himself endorsed 
the bill for value, which was obviously not contemplated by the Legis- 
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lature. Where an Act provided tliat; if the purchaser at an auction 
refused to pay the auction duty his bidding should be ** null and void 
to all intents and purposes/' it was held that the object of the Act was 
completely attained by making the bidding void only at the option 
of the vendor, by which construction the injustice was avoided of 
enabling a person to avoid a contract by his own wrong — Malins v. 
Freeman^ 4 Bino^., N. C, 395, and see also Chapman v. Shepherd^ 
L. K, 2 C. P., 228. Though the Sunday Act has the effect of avoiding 
contracts made on Sundays by tradesmen and others, in the course of 
their ordinary calling, the invalidity affects only those who wilfully 
violate the Act, and would not, therefore, prevent a person who made 
a purchase from a tradesman, in ignorance that the transaction was in 
the ordinary calling of the latter, from suing on the contract — Bloxome 
V. Williamsy 3 B. & C, 282; all these decisions, however, must rest 
on the ground that the intention of the Legislature was really follow- 
ed by giving to the invalidating words the limited construction 
adopted. But-where, having regard to the language and the struc- 
ture of the sentence and the general policy of the enactment, it would 
not have thateffect,the words abridgmg or avoiding instruments must 
receive their primary and natural meaning. Thus where an Act 
recited that mischief which had occurred from the practice of binding 
parish apprentices, withont the sanction of Justices, and enacted that 
no indenture of apprenticeship should be valid, unless approved by two 
Justices under their hands and seals, it was held that an indenture 
approved under hand, but not under seal, was absolutely void — R. v. 
Stoke Damerelly 7 B. & C, 563 ; and the same effect was given to 
an Act which provided that every lease of turnpike tolls should make 
the rent payable to the treasurer of the trust, in default of which 
it should be void — Pearse v. Morriccy 2 A. & E., 84. In the former 
case, compliance with the neglected provision was, by the frame of 
the enactment, a condition precedent to the validity of the instrument; 
in the latter the policy of the Act required that the lease should 
be absolutely void, if the rent was not made payable to the treasurer. 
See further inf. on directory as distinguished from imperative enact- 
ments. 

It was once considered a rule that when part of a deed was void 
by Statute, the whole instrument was invalidated, while, if the invalid 
part was void at common law, the remainder of the instrument was 
valid ; for a Statute, it was said, is a strict law, but the common 
law divides according to conmion reason — Norton v. Simmes, Hob., 
14; Maleverer v. Redshawy 1 Mad., 35; Mosdell v. Middletony 
1 Ventr., 237; Collins v. Blanteruy 2 Wils., 351, 1 Sm., L. C. But 
this distinction is exploded ; the question whether the whole instru- 
ment or only the invalid part is void, depends in every case on the 
more rational ground' whether the vitiated part is severable from the 
rest or not. Thus, though a rent charge on a living was invalidated 
by a Statute, which declared that all chargings of benefices with 
pensions should be utterly void, a covenant in the deed which created 
such a charge, to pay it, was held good and enforced — Mongs v. 
Leakey 8 T. R., 411 ; see also Kerrison v. Cohy 8 East., 231 ; Gaskell 
Y* Kinffy 11 East, 164; Howe y. Syngey 15 East, 440; Redsliaw r. 
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Boldersy 4 Taunt,, 67 ; PaUister v. Mayor of Gravesend, 9 C. B*, 774 ; 
Pickering t. Ilfracombe By. Co., L. R., 3 C. P., 235. 

This rule was occasionally strained to excess in the criminal law 
infavorem vita in former times, when the number of capital offences 
was still two hundred and thirty (Sir S. Romilly's Life), and it was 
punishable with death to cut down a cherry tree in an orchard, or 
for a person above fourteen to be seen for a month in the company 
of gipsies, 4 Bl. Comm., 4, 18. Lord Hale complained of the exces- 
sive strictness of construction in criminal cases as a blemish and 
inconvenience, an overgrown curiosity which was a reproach to the 
law and requiring reform — 2 Hale, 193. But it is now well established 
that the rule in question, like every other on the same subject, is 
subordinate to the general rule first mentioned. For instance, an 
Act for punishing those who stole horses, would not be now held 
inapplicable to him who stole only one horse, even though an earlier 
Act nad used the singular number — 2 Hale, 365 ; and it may bo 
questioned whether the Act of Anne, which ^ave the loser at play 
the right to recover by action his losses exceeding ten pounds wheu 
lost at a single sitting, and gave an informer the right to recover 
them, and treble value besides, if the loser took no proceedings 
would receive a different construction according as the action was 
brought by the loser or informer, and a sitting would be held con- 
tinuous though suspended for dinner when the loser sued, but would 
lie treated as broken into two sittings when the action was brought 
by the informer, on the ground that in the one case the Act was to 
be considered as remedial, in the other, penal — Bones v. Booth, 
2 W. BL, 1226. 

Indeed, the construction adopted by the Courts was always more 
in harmony with common sense, according as the law was more in 
harmony with humanity. Thus, while an indictment for assault- 
ing A. B. at a certain time and place was bad, because it did not 
allege that the cutting or robbmg him was done then and there, a 
simSar omission in an indictment for a common assault was im- 
material — 1 Hale, 178 ; /?. v. Bank, Cro. Jac., 41 ; R. v. Francis, 
2 Stra., 1015. Penal Acts are to be construed strictly in the sense 
that they are not applicable except to cases which fall clearly within 
their terms — ^p^r Martin, B., in Nicholson v. Field, 31 L. J. Ex., 235 ; 
and are not to be extended beyond the plain meaning of the language 
for the purpose of including cases which are within the reason and 
mischief of them ; but not in the sense that words are to receive so 
restricted a construction as to exclude cases which they would, in 
their ordinary sense and construction, include, and thus to defeat the 
obvious intention of the Legislature — Bac. Ab. Statute, I. 9. — per 
Buller, J. ; B. v. Hodnett, T. R., 101. Indeed a construction which 
would sanction an evasion of the whole policy of the Act, ought in 
no ease to be adopted, unless the natural meaning of the words 
required it — per cur., in U. S. v. Wiltberger, 5 Wheat., 95, and 
The American Fur Co. v. U. S., 2 Peters, 367 ; U. S. v. Coombs, 
12 Peters, 80. A few recent examples may suffice. Thus a Statute 
which enacts that a person who has been convicted by Justices of 
an assault, and has suffered the imprisonment awarded, shall be 
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released from all other proceedings for the same cause^ has been held 
not to exempt him from an indictment for manslaughter, if the party 
assaulted afterwards dies from the effect of the assault — R. v. Morris^ 
1m R., 1 C. C, 9a. So, where an Act provided that if any accident 
occurred in a factory, causing bodily injury to any persons employed 
there, of such a nature as to prevent his return to work at 9 a.m. 
on the next day, it must (under a penalty), be reported by the 
occupier of the factory to the district surgeon and the sub-inspector, 
it was held that the Act applied to all accidents, whether caused 
by the machinery of the factory or not, and that the sufferer was 
prevented from returning to work next day, within the meaning of the 
Act, although he did return temporarily for that purpose, but was 
unable to work — Lakeman v. Stephenson^ Q. B., 192. The 24 & 25 
Vict., c 98, 8. 16, which makes it felony to forge notes of the .Bank 
of England or of Ireland, or of any other Banking Company, was 
held to apply to the notes of a Scotch Bank, although another 
section declared that nothing in the Act should extend to Scotland ; 
the real meaning of this section being that the Act was not to apply 
to offences committed in Scotland — R. v. Brackenridgey L. R., i 
C. C, 133, When an Act made it penal to copy any painting with- 
out the proprietor's leave, it was held that the offence was committed 
by photographing an engraving which the proprietor had made of 
the paintmg — Exp. Bealy L. R., 3 Q. B., 387. And the enactment 
imposing a penalty for every such offence, it was held that one 
penalty was imposable, not on every contract of sale, but for every 
copy sold; for it would have defeated the intention of the Legislature, 
if only one penalty could be imposed for one sale of any number of 
copies — id. 

When privileges are granted, corresponding obligations are some- 
times impliedly imposed. Thus, an Act wliich gives power to dig up 
the soil of a street tor the purpose of making a drain, impliedly casts 
on those who are thus empowered the duty of filling up the ground 

gain, and restoring the street to its original condition — per Cowbum, 
J., in Gray v. FuUen, 32 L. J. Q. B., 172 ; and see 34 L. J. Q. 
B.,265. 

When an Act requires a Railway Company to maintain gates where 
a public road crosses their line, and to employ men to open and shut 
them, and to keep them closed, except when carriages have to cross, 
an obligation is implied to prevent persons from passing through the 
gates when it is dangerous to do m—Linet v. London Sf N. W. Ry. Co., 
L. R., 1 Q. B., 277 ; see also Manley v. St. Helenas, ^c, Ry. Co., 
27 L. J. Ex., 159. 

When an Act makes an offence felony, it impliedly involves every 
misprison of the felony, and the offence of being an accessory — 1 Hale, 
704, 708. 

Another rule as to the effect of statutes, and which applies equally 
to private engagements of every kind, is, that that which cannot be 
done directly shall not be done indirectly. Thus, in Doe v. Carter, 
8 T. R., 300, it was held that when a tenant covenanted not to assign 
his lease without his landlord's license, a warrant of attorney to con- 
fess judgment voluntarily given by him was a mere evasion of his 
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covenant, as the person to whom it was given was thereby enabled to 
seize the lease in execution, and so the decree was but a circuitous 
assignment without license. So, a person whose property consisted 
of chattels real, which are not devisable to a charity, could not indirectly 
leave them to a charity by executing a deed which he kept in his 
possession, covenanting that he and his executors would pay to 
certain trustees for the purpose in question so many thousand pounds, 
as the effect would be an evasion of the Mortmain Act — Jefferies y, 
Alexander, 31 L. J. Ch., 9. Where a beer shopkeeper's license 
permitted the sale of beer only to be drunk off the premises, it was 
neld that to sell beer to be drunk on a bench outside but close to 
the house, provided by the beer shopkeeper for the accommodation 
of his customers, was an evasion of the Act — Cross, t. Waltz, 
32 L.. J. M. C, 73 ; but this depends on the precise circumstances — 
see Deal v. Schq/ield, L. R., 3 Q. B., 8. Whenever it can be shown 
that acts are done for the purpose of effecting the prohibited thing, 
and that thing is effected in consequence, the law is broken. Thus, 
if a contract be substantially a wager, no matter how cunningly it 
may be concealed in the form given to the transaction, it would be 
void — id.^per Blackburn, J., Byles, J., and Wilde, B. But though 
a law may not be evaded, it may be avoided. Thus the law which 
imposes a stamp on receipts, is not evaded and may be legitimately 
avoided by dispensing altogether with a written receipt, and relying 
on the honor of the payee, or the memory of the bystanders. If 
the law closes only one of two doors, the one which remains open 
may be honestly used — see Tompson v. Browne, 3 M. & K., 32 ; 
it was held that a gift to take effect on the donor's death, made by 
deed, with a power of revocation, was not subject to legacy duty, 
though the gift had all the incidents of a legacy — comp. Atty. GenL 
V. Jones, 3 Price, 368. 

Another implied consequence of an enactment may be that an 
earlier one is repealed by it. 

When two Acts relate to the same subject, if the later enactment 
is dearly repugnant to the earlier, the latter gives way and stands 
impliedly repealed — leges posteriores priores contrarias abroaant ; 
and the same rule is equally applicable where two passages m the 
same Act are repugnant, the passage which occurs last prevailing 
over the earlier, for it is supposed to express the latest intention — 
Atty. GenL v. Chelsea Waterworks, Fitzgib., 19, — though there are 
old authorities for the proposition that a saving clause or proviso 
repugnant to the enactment is void — see 1 Rep., 47, and note z., 3 — 
Bac. Abr, Statute 1, 2, p. 454. Where several sections enacted 
that '* from and after the passing" of the Act their provisions should 
be law, and a later section provided that the Act should come into 
operation on a certain day which was several months after the Act 
had received the royal assent, it was held that the latter section 
must prevail, and that the others had no operation until the day 
named in it — Woody. Riley, L. R., 3 C. P., 26. The same rule 
applies to wills, 1 Inst., 112 — Shep. Touchst., 88; Sims v. Doughty, 
6 Yes., 243; Constantine v. Constantine, 6 Ves., 100; Morrall v. 
Sutton, Phil., 533 — aliter in deeds, Shep. Touchst., and 2 Inst, ubi sup. 
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But a repeal by implication is not favored — Foster* s case, 11 Rep.^ 
63a, for such a construction is a silent imputation of negligence or 
ignorance on the Legislature; and, as already observed, every 
effort is made to give the passages a construction which will make 
them consistent and avoid repugnancy — see ex, gr.y Phipson v. Har- 
vetty 1 C. M. & R., 473. Repeal by implication takes place in 
general where the later Act is couched in negative terms ; but it 
may also take place where they are affirmative. The rule is that a 
Statute made in the affirmative without any negative expressed or 
implied, does not take away the common law — 2 Inst., 200 ; or a 
custom — R. V. Pughy Doug., 188; or, it would seem, an earlier 
statute; and the question generally is whether the affirmative 
enactment is inconsistent with the continuance in force of the earlier 
Act. Thus the 5b Geo. Ill, c. 184, s. 52, which requires that all 
affidavits required by existing or future Acts for the verification of 
accounts should, unless otherwise expressly provided for, be made 
before the Commissioners of Stamps, was held unaffected by the 
9 Geo. IV, c. 23, which empowered Justices of the Peace to 
administer the oath in such cases ; though the later Act did ^^ other- 
wise provide," it did not make liiat .'provision^inconsistent with the 
earlier Act — i?. v. Greenland, L. R., 1 C. C, 65. So, the Thames 
Conservancy Act of 1857, which makes the owner of a vessel 
navigating the Thames responsible for damage done by the boat- 
men and other persons belonging to or employed in the vessel, does 
not repeal the provision of the earlier Merchant Shipping Act of 
1854, which protects owners from liability where the damage is 
occasioned exclusively by the fault of a compulsorily employed 
pilot — Conservators of the Thames v. Hall, L. R., 3 C. P., 415. 
So, an Act which imposes on others the liability to repair a road, 
does not impliedly exonerate the parish from its common-law lia- 
bility to do so— 1?. V. St. Georgis Hanover Square, 3 Camp., 222. 
An Act which empowers Justices to commit for a month an appren- 
tice for any misconduct in his service, is not repealed by a later 
one which empowers them to compel an apprentice who absents 
himself to serve for as long as he was absent, or to make compensation 
for his absence — Gray v. Cookson, 16 East., 13. An Act which 
provides that no action shall be brought until twenty-one days* 
notice has been given, does not repeal an earlier one requiring that 
a month's notice shall be given — R. v. Boston, 12 A. & E., 470; 
and an Act which provides that no more than 6rf. in the pound shall 
be paid for appraisement whether by one broker or more, does not 
repeal an earlier Act which requires that appraisement shall be made 
by two hrokers— Allen v. Flicker, 10 A. & E., 640. Where an Act 
imposes a stamp of £1-15 on the transfer of a mortgage, and a 
second Act provided that when the transfer was made by several 
deeds, only five shillings should be charged on all but the first, and 
a third Act repealed the first by imposing a stamp of 6d. for £100, 
it was held that the second Act was not repealed by the third — Lord 
Foley V. Com. of Inland Revenue, 3 Ex., 263. 

On the other hand, if one Act fixed the qualification of a Juror at 
twenty pounds, while another fixed it at as many rupees, it is clear 
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that both Acts could not remain in force, and the earlier wonid stand 
repealed — 1 BL ComuL, 89. When an Act made it actionable to sell 
a pirated copy of a work with knowledge that it was pirated, and a 
subsequent Act contained a similar provision, but without any mention 
of guilty knowledge, it was held that an action was maintainable 
though the sale was made in ignorance of the piracy — fF€st v. Fran^ 
CIS, 5 B. & A., 737— Gambart v. Sumner, 29 L. J., Ex., 98. But 
where an Act conferred a power conditional on giving notice, and a 
subsequent one gave a similar power without condition, it was held 
that both might co-exist just as when a lease contains a general power 
to repair and another to repair after a month's notice, the former may 
be enforced as well as the latter — Earl of Derby t. Bury Imp. Com.^ 
L. B., 4 Ex., 222. Where an Act required that a consent should be 
given in writing attested by two witnesses, and a subsequent Act 
required the writing, but made no mention of witnesses, this silence 
was held to repeal by implication the provision which required them — 
Beeper Erie, C. J., in Cumberland y. Copelandy 31 L. J., Ex., 354; 
comp. dictum in Gregory'' s case, 6 Bep., 19 b. An intention to 
repeal an Act has been sometimes gathered from the general course 
of subsequent legislation to the spirit of which the Act is wholly op- 
posed. Thus the 7 Geo. I, c. 21, prohibiting bottomry loans by 
Englishmen to foreigners on foreign ships engaged in the India trade, 
was held by Dr. Lushington to have been silently repealed by the 
subsequent enactments, which put an end to the monopoly of the East 
India Company, and threw its trade open to foreign, as well as to 
British ships— 2%^? India, 33 L. J., P. M. & A., 193 ; again, if the 
co-existence of both sets of provisions would be destructive of the 
object for which they were passed, the earlier would be repealed by 
the later. Thus, if one Act empowered the Municipal Commissioners 
to number the houses in the streets of the town, and another Act 
gave the same power to the local executive authority, the later would 
be held to repeal the earlier enactment — Daw v. Metrop. B. of 
fForks,Sl L. J. C. P., 223 ; comp. Atty. Genl v. Newman, 1 Price, 438 ; 
Buckle V. Wrightson, 34 Li. J. M. C,, 43; and see among the most 
recent authorities — Wray v. Ellis, 28 L. J. M. C, 45; Evans, v. Rees, 
30 L. J. C. P., 16 ; Green v. Jenkins, id. Ch., 505 ; Gt. Central Gas 
Co. V. Clarke, 32 L. J. C. P., 41; Gore v. Grey, id., 106; Dean v. 
JHellard, id., 2S2; R. y. Llangian-, id. M. C, 225; Exp. Ellerton, 
33 L. J., Bey., 32 ; Ash v. Lynn, L. B., 1 Q. B., 270. In considering 
whether an Act repeals another by implication, it must be borne in 
mind that generalia specialibus non derogant; that in construing 
an Act, general terms are understood as applying to general cases only 
6 Bep., 65, and not as repealing the law governing special cases, 
which in a literal construction of the general words would fall within 
them — Harberfs case, 3 Bep., \Zb. and note U. and the general prin- 
ciple seems to be that the existing law is to be disturbed oy the new 
Act only so far as is necessary for giving effect to the object of the 
Act. 

Thus an Act which declared, in general terms, that " every 
person'* who did a certain act should be adjudged a felon, would not 
include a lunatic, for in the absence of all express declaration^ it 
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could not be inferred from the generality of the language that the 
Legislature intended to repeal by a side wind the rule of law, that 
lunatics are not responsible for their acts done during their loss of 
reason — Bac. Ab. Statute I., 6 ; Eyston v. Studdj Plow., 465. So an 
Act which enacted that** every person" convicted of rape should suffer 
death, would not include a boy under fourteen who nad committed 
that crime, for it would^not repeal the rule of law which conclusively 
presumes him incapable of perpetrating such an offence — R. v. Groom* 
bridge, 7 C. & P., 582 ; 1 Hale, 706, §20. 

For a similar reason, an Act which authorizes a Magistrate to hear 
and determine certain cases, would not authorize him to hear any of 
them in which he was a party — Dr* BorihanCs case, 8 Rep., 118a; 
Great Charte v. Kennington\ 2 Stra., 1173, or when otherwise incapa- 
citated on any of the grounds mentioned in chapter I. So the Wills 
Act of Hen. VIII, which empowered " all persons" to devise their 
lands, would not have been held to authorize lunatics or minors to make 
a will, even if the 34 & 35 Hen. Till, s. 14, had not been passed to 
prevent a different construction, for its object was only to confer a new 
power of disposition on those already of capacity to deal with their pro- 
perty, not to release from disability those who had not that capacity — 
Beckford v. Wade, 17 Ves., 91. The 20th Article of War, which re- 
quires that no officer shall refuse to receive any prisoner committed to 
his charge by an officer, applies only to prisoners who are subject to the 
Mutiny Act — Wolten v. Gavin, 16 Q. B., 48. On the other hand, the 
Statute of Limitations would bind them if they were not expressly ex- 
empted, for it does not by extending to them affect the pre-existing 
state of the law any more than when it is confined to persons of full 
capacity — id. So a section which provides that a mayor shall not be 
ineligible as a councillor or alderman, would not make him eligible if 
he acted as returning officer — R, v. Owens, 28 L. J. Q. B., 316 ; 2 E. 
& E., 86. A general Act is construed as not affecting any right, 
privilege, or burden conferred by an earlier special Act on some par- 
ticular person or body of persons. It is presumed that the Legislature 
in enacting the general Act has only general cases in view, and did 
not intend to interfere with the particular case for which it had pro- 
vided specially. Gregory's case, 6 Rep., 19A ; Lyn. v. Wyn^ Bridg- 
man's judgments, 127 ; JfilUams v. Pritchard, 4 T. R.,2; The Trustees 
of the Birkenhead Docks v. The Birkenhead Dock Co., 23 L. J. Ch., 
457 ; London §• Blackwall By. Co. v. Limehouse B. of Works, 26 L. J. 
Ch., 164; Fitzgerald V. ChantpneysSO L. J. Ch., 777; Conservators 
of the Thames v. Ball, L. R., 3 C. P., 415; Earl of Derby v. 
V. Bury Imp. Com. L. R, 3 Ex., 121 ; 4 Ex., 222. This, however, 
is otherwise whero, the more special Act is public, at least where an 
intention to repeal it may be collected from the inconvenience of 
leaving it unrepealed — Brown v. McMillan, 7 M. & W., 196. It 
is a rule that one special or private Act never repeals another, 
except by express enactment — per Turner, L. J., 23 L. J, Ch., 
458, citing Grevits case, Jenk., 120; see also Jenk., 198, and 
Hawkins v. Gathercole, 24 L. J. Ch., 332. 

When a repeal by implication takes place, only as much of the 
earlier Act as is absolutely necessary is repealed — 11 Rep., 63, Dyer, 
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347. An Act which gives a power to do a thing in a particular way, 
does not impliedly take away any power which previously existed 
of doing it in another way — see per Turner, L. J., in Wilson v. Tlie 
Hartlepool Ry. Co., 34 L. J. Ch., 250 — per Lord Westbury in 
Taylor V. Meads y id., 208; R. v. Griffin^ 9 Q. B., 156; Smith v. 
Huggetty 31 L. J. C. P., 38. If a later Act deals with an offence 
created by an earlier one^ by affixing a different punishment to it, 
and varying the procedure, it operates by way of substitution and 
not cumulatively, and impliedly repeals the first enactment. Thus, 
an Act which imposes a fine of £100 or three months' imprisonment 
for an offence, is repealed by a subsequent one which makes the fine 
£500, and the term of imprisonment twelve months for the same 
offence— i2. v. Cator, 4 Burr., 2026 ; Michell v. Brown, 2 E. & E., 
267 ; 28 L. J. M. C, 53. So, an American Statute which punished 
the rescue or harbour of a fugitive slave by a penalty of 500 dollars, 
recoverable by the owner for his own benefit, and reserved the 
right of action for damages, was held repealed by a later enactment 
which imposed for the same offences a penalty of 1,000 dollars on 
conviction, and gave the party aggrieved 1,000 dollai-s by way of 
damages, recoverable by action — Norris v. Crocker ^ 13 Howard, 
429. But it has been observed that in the interpretation of laws 
for the collection of revenue, whose provisions are often very com- 
plicated and numerous, to guard against frauds, it would be a strong 
proposition to assert that the main provisions of any such laws 
were repealed, merely because in subsequent laws other powers are 
given and other modes of proceeding are provided — per cur.^ in 
fVood V. U. S.yl6 Peters, 363. 

If an Act imposes a new punishment or penalty or provides a 
new course of procedure for that which was an offence at common 
lawy the new law is cumulative and does not supersede the old — 
jR. v. Carlile, 3 B. & A., 164. But if it^ alters the nature of the 
offence, as from misdemeanour to felony, the common law is repealed, 
and the offence can no longer be prosecuted as a misdemeanour — per 
cur.y in Michell v. Brown, uhi sup. If an Act prohibits ( R. v. 
Sainsbury, 4 T. R, 451) or enjoins (R. v. Price, 11 A. & E., 427) 
any act, and if it be of public concern (not one affecting private 
rights merely — R. v. Richards, 8 T. R., 634) which was not for- 
bidden or obligatory at common law, but provides no remedy for 
the breach, or provides it only in a separate or substantive clause, 
the breach of it may be proceeded against at common law : it is a 
misdemeanour, and subject therefore to indictment. The special 
remedy in such cases is merely cumulative. But if a particular 
remedy is provided in the same clause, the conunon law procedure 
and punishment, whether by action or indictment, is excluded — see 
1 Buss., Cr., 49-51 ; R. v. Dickenson, 1 Wms. Saund. ; Faulkner^s 
case, id., 250e; Wolverhampton Watertcorks Co. v. Hawkesford, 
28 L. J. C. P., 242. Where an Act imposes a penalty for doing 
or omitting to do something, it prohibits or enjoins the Act or 
omission so visited although no prohibitory words are used — per 
Lord Holt in Bartlett v. Vinor, Carth., 251 ; per Holroyd, J., in 
Bensley v. Bignold, 5 B. & A., 341 ; and when it requires or corn- 
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mands (not merely empowers — Wilson v. Hartlepool By. Co., 34 
L. J. Ch., 240), that an act shall be done in a particular manner, 
it impliedly prombits its being done in any other — Stevens v. Gour^ 
ley, 29 L. J. C. P., K 

When an Act imposes a new duty, and enforces it by a penalty re* 
coverable by the party aggrieved, there is no other remedy either 
for the public or the private wrong done by the breach of it — Stevens 
v> Jeacocke, 11 Q. 6., 731. But if the penalty is made recoverable 
by a common informer, it is not regarded as intended to be in the 
nature of compensation to the person sustaining special damage by 
the breach of the duty ; and in this case, as well as where the duty 
is not created by the Act, the party wronged has the common-law 
right to sue the person in default, for the particular wrong which he 
has sustained by the breach of itr-^ Couch v. Steel, 3 E. & B., 402; 
23 L. J. Q. B., 121 ; Rowning v. Goodchild, 2 W. BL, 906, unless a con- 
trary intention appears — Young v. Davis, 31 L. J. Ex., 250. In the 
first of the above cases, the captain of a ship bound under a penalty 
recoverable by any person, to keep on board a sufficient supply of 
medicines, was held liable to be sued by a seaman who had sustained 
damage by the neglect of this duty. In the last, the surveyor of 
highways was held not liable to an action for an injury caused 
by the disrepair of the highway ; the duty of repair being on the 
parish, and the penalties imposed on the surveyor being considered 
as inflicted only for neglecting his duty as servant of the parish. 

When an Act creates a pecuniary obligation, and gives a particular 
civil remedy, the question occurs whether this is to be regarded as 
exclusive or cumulative. 

This also of course depends on the intention ; but when the remedy 
specially given is in its nature incomplete, such as a power of distress, 
it would be regarded as intended to be cumulative — Shepherd y. Hills, 
11 Ex., 55 ; 25 lu J. Ex., 6 ; while if it were complete, the parties 
acrgrieved would be limited to it — Doe v. Brydges, 1 B. & Ad., 847 ; 
Underhill v. Ellicombe, Mc. CI. & Yo., 450; Hertford Union v, 
Kimpton, 25 L. J. M, C, 41 ; St. Pancras v. Batterbury, 26 L, J. 
a p., 243. 

The ordinary implied effect of a statutory prohibition is that the 
thing done is in law mvalid. Thus, the Sunday Act, which forbids 
certain classes of persons to exercise their ordinary callings on a 
Sunday, although it imposes a penalty for every breach of the prohibi- 
tion, has also the effect of invalidating every contract made in viola- 
tion of it— Fennell v. Ridkr, 5 B. & C., 406. 

But when the enactment does not in express terms prohibit, but 
only prescribes that the act which it requires or authorizes to be 
done shall be done with certain forms or other attendant circumstances 
or within a certain time, the neglect to comply with such provisions 
is not always followed by such stringent consequences. Where, 
indeed, they are regarded as of the essence of the act, they are 
imperative, and the neglect is fatal, but in other cases they are consi- 
dered as merely directory, and the neglect of them, whether visited 
with a penalty or not (per Parke, B., in Gwynne v, Burnell, 2 Bing,» 
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N. C, 39) does not affect the validity of the act — E. v. Loxdale, 
1 Burr,, 447. Fieri non debuit, factum valet 

Where the act concemiug which such provisions are made is a 
contract, the neglect of them generally invalidates it ; thus, where an 
Act required that bricks made for sale should be of certain dimen- 
sions {Law V. Hodsofif 11 East., 300), or enacted that any person 
selling corn or coal except by certain measures, or with the accom- 

Kaniment of a ticket, should be liable to a penalty ( Tyson v. Thomas^ 
Ic. CI. & Yo., \\9 \ Little v. Poohy 9 B. & C, 200), or that 
printers should print their names and abodes on the works printed by 
them (^Benslev v. Bignoldf 5 B. & A., 335), or that butter for sale 
should be packed in firkins branded in a certain way {Forster v. Tay^ 
lor, 5 B. & Ad., 887), contracts made without compliance with the 
statutory provisions were held not enforceable. See also Cope v. 
Rowlands, 2 M. & W., 149 ; Stevens v. Gourley, 29 L. J. C. P., 1 ; 
and Smith v. Lindo, 27 L. J. C. P., 196. 

This rule indeed goes further, for it applies to contracts made for 
or about any matter prohibited by law — per Holt, J., in Bartlett v. 
Vinor, Carth., 252. Thus a sale by a druggist of certain dru<]js to a 
brewer with the knowledge that they were to be used in the brewery 
contrary to law, could not oe enforced by the druggist — Langton v. 
Hughes, 1 M. & S., 593. 

So, where the exportation of naval stores was prohibited, a policy 
of insurance on such stores was held void — Parkin v. Dick, 1 1 East, 
502 ; 2 Camp., 22. 

The question, however, in all cases is one of intention, and in the 
above cases it was considered that to hold the contracts void, best 
effectuated the object of the Legislature. But a different conclusion 
has been arrived at in other cases, as, for instance, where the enactment 
was merely a regulation for the security of the public revenue, and 
the object in view appeared to be sufficiently attained by enforcitig 
the penalty, without affecting the contract — Johnson v. Hudson, 
11 East, 180; Brown v. Duncan, 10 B. & C, 93; WetherellY. Jones, 
3 B. & A., 221 ; Smith v. Mawhood, 14 M. & W., 452 ; Cundell v. 
Dawson, 4 C. B., 376 ; but comp. Abbot v. Rogers, 16 C. B., 277. 

The Marriage Act of Geo. IV, which required that the consent of a 
father or guardian of a minor should be given to his or her marriage, 
was held not essential to tlie ralidity of the marriage, but directory 
only ; but there another section declared expressly what marriages 
should be void, and one without consent was not in the number — R. 
v. Birmingham, 8 B. & C, 29 ; when the register of shareholders in 
joint-stock companies is kept in substantial compliance with the 
provisions required by law, the want of compliance with every requi- 
site of the Act has been repeatedly held immaterial, in actions against 
shareholders for calls ; such requisites being regarded as merely 
directory — Southampton Dock Company v. Richards, 1 M. & Gr., 448; 
London and Grand Junction Ry, Co. t. Freeman, 2 M. & Gr., 606 ; 
Wolverhampton Waterworks Co. v. Hawksford, 29 L. J. C. P., 121 ; 
7 C. B., N. S., 795. Where an Act empowered a corporation to 
make contracts for certain works, but provided that before contracting 
it should get an estimate of the cost of the work from their surveyor. 
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it was held tliat this provision was merely directory or for the guidance 
of the corporation, but not a condition precedent, the performance 
of which was essential to the validity of the contract. It would have 
been unjust to make the contract, or the right to recover dependent 
on the due observance by the corporation of such a provision — Nowell 
V. Mayor of Worcester, 9 Ex., 467 ; 23 L. J., 139. But the same 
Act, in requiring that a board in contracting shall seal the instrument, 
is imperative ; the power was entirely the creature of statute, and 
could be exercised only in the way prescribed, and this the contractor 
knew or had means of knowing — Frendy. Dennet, 27 L. J. C. P., 314. 

The Act of Hen. V which requires Justices to make their 
Sessions in the first week after Michaelmas, Epiphany, Easter, and 
the translation of St. Thomas the Martyr, was always held directory 
only — 2 Hale, 50 ; and the same construction was put on the 54 Geo. 
Ill, which enacted that the Michaelmas Sessions should be held in the 
week after the 10th October — R. v. JJ. of Leicester, 7 B. & C, 
6. If the Legislature had desired to make the provision imperative, 
it would have used negative words — per Lord Tenterden, uhi sup. 
But where the Legislature required that tables of fees should be 
approved at the Sessions immediately following the Sessions at which 
they had been settled, it was held that this was imperative, and 
that the Justices had no power to give their approval at a later 
Sessions— i?0M??wa?i v. Blyth, 26 L. J. M. C, 57 ; 27 id., 21. Though 
the 43 Eliz. requires that overseen of the poor shall be appointed 
yearly in Easter week, they may be appointed at any time of the 
year — R. v. Sparrow, 2 Stra., 112-3; R. v. Mayor of Rochester, 
27 L. J. Q. B., 45 ; and R. v. Hipswell, 2 B. & C, 446. The 
provision of the Parochial Assessment Act (6 and 7 Wm. IV, c. 96) 
which requires that poor rates shall contain a series of particulars 
relating to the persons and property rated, was held directory 
merely — R. v. Fordham, 11 A. & E., 73 ; and the Health of Towns 
Act, in requiring that rates made under it shall be published like 
a poor rate, without adding that the want of publication shall, as in 
the case of a poor rate, invalidate it, was held directory only, and 
not affecting the validity of the rate — Le Feuvre v. Miller, 26 L. J. 
M, C, 175. Where the Insolvent Act of 7 Geo. IV required that 
notice of filing the petition should be given to the creditors, the 
neglect of this step, as regards one of them, was held not to render 
the discharge of the insolvent inoperative — Read v. Croft, 5 Bing. 
N. C, 68. So an Act providing that no Justice of the Peace 
should be authorized to act until he had taken the oath of office, 
and imposing a penalty for the neglect of that provision, does not 
affect the validity of the acts of a Justice who had acted without 
having been sworn, though it was unlawful for him to act — Margate 
Pier Co. \: Hannam, 3 B. & A., 266. 

Where an Act provided that no beer license should be granted to 
any person who was not a resident occupier of 'the premises sought 
to be licensed, under the penalty of the license being null and void, 
and required that the applicant should produce to the licensing 
officer a certificate that he was the resident occupier of them, the 
latter provision was held directory, and a license obtained without 
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Buch a certificate was held good — Thompson v. Harvey ^ 28 L. J. 
M. C, 163. So it was held that a provision that convictioDS for 
sporting without a certificate should be registered with the Com- 
missioners of Taxes was directory only, and that the omission to register 
it did not make the conviction void — Masan v. Barker y 1 C.& K., 100. 

All these decisions must be regarded as founded on the principle 
that to hold the provisions or requirements directory best met the 
intention of the Legislature. 

The provisions neglected were in their nature not essential or 
important ; and to give them the stringent efiect of invalidating the 
Act respecting which they were prescribed, would have worked a 
degree of inconvenience or injustice presumedly inconsistent with 
the intention of the Legislature (sup., p. 143). At the same time, 
the general tendency of opinion at the present time appears to be 
against weakening the natural meaning of the language of the 
Legislature by holding its prescriptions as merely directory — see 
ex. gr., per Martin, B., in Bowman v. Blyth, 27 L. J. M. C, 22 ; 
and Sedg. Intern. St., 368 ; and perhaps some of the decisions were 
more influenced oy the principle oi equitable construction than would 
be now admitted (sup,, p. 146). An Act has even been considered 
as imperative, or, in other words, as imposing a condition precedent, 
as regards parties in their conduct, and yet as directory only in other 
respects ; thus, where it required that a thing should be done in a 
certain time, the neglect of the party to do it would be fatal ; but 
where he did all in his power to do it, and it was not done from 
causes beyond his control, the Act was considered merely directory 
imder such circumstances — see ex. gr., Waterton v. Baker, L. B., 

3 Q. B., 173 ; and Mayer v. Harding, L. R., 2 Q. B., 410. 

A strict compliance with regulative provisions which accompany the 
concession of an exceptional right or privilege is generally essential 
to the validity of its exercise. Thus, where an Act gave the designers 
of prints the sole right of printing them for fourteen years after 
publication, *^ which (day) shall be truly engraved with the name 
of the proprietor on each plate," it was held that the latter trords 
were imperative, and that a neglect to comply with them was fatal 
to the copyright — Brooks v. Cock, 3 A. & E., 141 ; Newton v. Cowie, 

4 Bing., 234. 

The Queen in her regal character and the rights and the preroga- 
tives of the Crown are never affected by an Act, unless its provisions 
are extended to her or them in express terms, or an intention that 
they shall be so extended is to be gathered by implication — Co. Litt., 
4Sb,, Ascougk^s case, Cro. Car., 526; Bac. Ab. Prerogative E., 5; 
Chit. Prerog., 382, &c. ; R. v. Cook, 3 T. R., 519; The Mayor of 
Weymouth v. Nugent, 34 L. J. M. C, 81. Thus, as the 43 Eliz. 
does not in express terms make the Queen rateable to the poor, the 
Crown and its direct and immediate servants, whose occupation is 
the occupation of tKe Crown itself (as distinguished, at least, from 

f)ublic officers appointed for local purposes and paid exclusively by 
ocal funds—/?, v. St. Martin's, Leicester, L. R., 2 Q. B., 493), are 
not rateable to the poor r&te— Amherst v. Somers, 2 T. R., 372 ; per 
Lords Westbury and Cranworth in Jones v. The Mersey Docks, 
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35 L. J. M. C, 1, 22, 25 ; B. y. McCann, L. E., 3 Q. B., 141, 677. 
So the Royal Deptford Dockyards were held not assessable to the 
land tAx—Aetv. Genl. y. Hill, 2 M. & W., 160. But, if the tax 
attached to the land and not to the proprietor, land charged with it 
in the hands of a subject would not be exempted on vesting in the 
sovereign — Colchester v. Kewney, L. R., 1 Ex., 368. On the same 
ground, the numerous Acts of Parliament which have at various 
times taken away the writ of certiorari in various cases have always 
been held not to apply to the Crown — see R. v. Cumberland, 3 B. & 
P., 354; R. V. Allen, 15 East, 333; sup., p. 36. 

In computing time, the general rule seems anciently to have been 
that both terms or endings of the period were to be included, unless 
otherwise specified. In matters of law, however, an extension was 
admitted by way of privilege, when the usual method of computation 
involved penalty or forfeiture — see DeMorgan'a Comp. Aim. cited 
in Lewis on Obs. and Reas. in Politics, 1, 387n, — and the departures 
now established from the general rule are numerous. The following 
rules on this subject are laid down in a work of authority : — When 
an Act or order gives a certain number of clear days to do an act, 
the time is always reckoned exclusive of both the first and last days. 
When time /rom, or after, or within a certain time of a particular 
period, is allowed to do any act, the first day is reckoned exclusively. 
So, when time is to be computed from, or after, or within a certain 
time of an act done, the day upon which the act was done is, in 
general, to be reckoned exclusively; and this whether the party 
affected is privy to the act or not — see Weeks v. Wray, L. R., 3 Q. 
B., 312. So, it seems that when an act is required by Statute to 
be done so many days at least before a given event, the time must 
be reckoned excluding both the day of the act and the day of the 
event — Freeman v. heid, 32 L. J. M. C, 226 ; and it would seem that 
this is the case though the words at least be not mentioned. So, 
when a Statute enacts that not less than fifteen days shall intervene 
between the teste and return of a writ, both the day of the teste and 
the day of the return are to be reckoned exclusively. And where 
there is given to a party a certain space of time to do some act, 
which space of time is included between two other acts, both the 
days of doing those acts ought to be excluded, in order to ensure 
to him the whole of that space of time. It seems that, as a general 
rule, where a party has until a particular day to do an act, such day 
is to be included. So, if a party is not to do an act until after the 
expiration of a certain time from an act done, both the day upon 
which the act was done and the dav upon which the act is to be 
done are reckoned exclusively. Where a Statute enacts that an act 
is to be done "forthwith," it means that the act is to be done 
within a reasonable time. But "immediately," it is said, must 
receive a stricter construction than "forthwith"; sed qucere — see 
Toms V. Wilson, 32 L. J. Q. B., 33 & 382; 'Forsdike v. Stone, 
L. R., 3 C. P., 607 ; Massey v. Sladen, L. R., 4 Ex., 13. 
Courts will take notice of the fraction of a day, if it be necessary 
for the purpose of justice between subject and subject. Thus, they 
will notice the hour when a party filed a bill, or delivered a declara- 
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tion — per cur, in Edwards v. Beg.f 23 L. J., Ex., 169 ; or the sheriff 
seized goods — Thomas v. DesangeSy 2 B. & A., 286 ; Sadler v. Leigh, 
4 Camp., 197 ; Woodland v. Fuller, 11 A. & E., 859. But they will 
not notice fractions of a day as regards judicial proceedings, such as 
a judgment or issuing execution, which are conclusively regarded as 
done on the first instant of the day — Shelley* s case, 1 Rep., 93; 
Edwards v. Rea., 23 L. J., Ex., 165 ; Wright v. Mills, 28 L. J., Ex., 
223. Where the title of the Crown and of the subject accrue on the 
same day, the title of the Crown is preferred — Archb. Pr. of Q. B., 
Introd., c. 6. [^Giles v. Grover, 9 Bing., 1.] 

Sundays are included in all computations of time, except when the 
time is limited to twenty-four hours, in which case the following 
day is allowed — Burn's, J., Tit. Lord's Day. Thus, where an Act 
required that a recognizance should be entered into in two days after 
notice of appeal, and the notice was given on a Friday, it was held 
that recognizances entered into on the Monday were too late, though 
Sunday was the last day, and they could not be entered into then — 
Exp. Simpson, 29 L. J. M. C, 23 ; Peacock v. Reg., 27 L. J. C. 
P., 224; 4 C. B. N. S., 264. But when an Act expressly excludes 
Sunday, the days given for doing an act are working days only — 
Pease v. Norwood, L. K, 4 C. P., 235. 

A continuing act, such as imprisonment, dates in the computation 
of the time allowed for bringing an action, in respect of it, from the 
day of its termination — Massg v. Johnson, 12 East, 67 ; Hardy v. 
Hyle, 9 B. & C, 603; Pease v. Chaytor, 32 L. J. M. C, 121; 
Wliitehouse v. Fellowes, 10 C. B. N. S., 765; Young v. Higgon, 
6 M. & W., 53 ; Collins v. Rose, 5 M. & W., 194. 

As to the legal meaning of the word *^ month," see ante, p. 15# In 
computing a calendar month, whatever be the length of the month 
in which the time begins or is ended, you begin with a day and get 
its corresponding day in the next month, but excluding that day, for 
two days of the same number cannot be included in one month — 
Freeman v. Read, 32 L. J. M. C, 226; 4 B. & S., 174 ; Webb v. 
Fairmanner, 3 M. &. W., 473. 

If an Act is repealed, and the repealing Act is in turn repealed 
by another which manifests no intention that the first shall continue 
repealed, the common-law rule was that the first one was thereby re- 
vived ab initio — 2 Inst, 686 ; Case of Bishops, 12 Hep., 7; Phillips 
V. Hopwood, 10 B. & C, 39 ; Tattle v. Grimwood, 3 Bmg., 496, per 
Best, C. J. But this rule is not applicable in England when the re- 
pealing Statute was passed since 1850. The repealed Act is not now 
revived unless words be added reviving it — 13 & 14 Vict., c. 21, s. 5, 
known as Lord Brougham's Act. It has been doubted whether tliis 
enactment applies to a repeal by implication — Mount v. Taylor, L. R., 
3 C. P., 645; and it has been held that it does not apply where 
the earlier Act is only modified — Id. In the case above referred to, 
it was held that the Statute of Gloucester which entitled a plaintiff 
to costs was not repealed by the County Courts Acts (which deprived 
him of costs when he recovered less than £20, unless a Judge allowed 
them); so that when these Acts wece repealed, the Statute of Gloucester 
was not prevented from reviving by the 13 & 14 Vict., c. 21 — see 
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also Levi v. Sanderson^ and Mirfin v. Attwoody L. R., 4 Q. B., 330. 
By this Act, also, when a fresh provision is substituted for the re- 
pealed enactment, the latter continues in force until the new pro- 
vision comes into operation — id.^ s. 6. 

When the prior law is repealed by an Act which makes other, but 
temporary, provisions on the same subject, it does not revive on the 
expiration of the repealing Act — Warren v. Windle^ 3 East, 205. 

In conclusion, an Act of Parliament comes into operation, when 
no time is expressly named for the purpose, on the day on which it 
receives the royal assent — 33 Geo. Ill, c. 13; R. v. J J, of Middlesex^ 
2 B. & Ad., 818 ; Paget v. Foley y 2 Bing. N. C, 682 ; Bailey's case^ 

1 B. & B., 1 ; and an Act of the Legislative Council, when it 
receives the assent of the Governor-General, or, in some special cases, 
of the Queen, 24 & 25 Vict, c. 67, s. 20. 

When a penal Act is broken, the offender cannot, in the absence 
of express provision on this point (such as is always found in the 
Mutiny Acts), be punished under it, if it expires or is repealed 
before he is convicted, although the prosecution may have been begun 
when the Act was still in force — Miller* s case, 1 Wm. Bl., 451; 
R. V. JJ. of London^ 3 Burr., 1456; Charrington v. Meather Ingham j 

2 M. & W., 228 ; R. v. Mawgan, 8 A. & K, 496 ; R. v. Dentouy 
21 L. J. M. C, 207 ; 16 Q. B., 832 ; £7. S. v. The Helen^ 2 Cranch., 
203 ; for when an Act expires or is repealed, if no express provision 
to the contrary is made, it is considered, except as to transactions 
passed and closed, as if it had never existed — -per Lord Tenterden 
in Surtees v. Ellison^ 9 B. & C, 750; Churchill v. Crease, 5 Bing., 
178; see also Morgan v. Thome, 7 M & W., 400; Simpson v. 
Ready, 11 M. & W., 326, per Parke, B. Therefore, if a person 
commits a breach of it before its repeal, he cannot be tried for it 
after the repeal. Thus, where the 10 & 11 Wm. Ill, which made 
larceny above 6s, capital, was repealed on the 20th of July 1820 
by the 1 Geo. IV, c. 117, it was held that a larceny committed on 
the 1 1th of July could not be punished in September, either under 
the new Act, for it was not in existence when the theft was committed, 
nor under the old Act, for it was not in existence at the time of the 
trial — R. v. McKenzie, Buss. & R., 4*29. 

Where an Act incorporating industrial societies repealed an earlier 
Act which made their officers suable for claims against the society, 
it resulted that for a claim due before the new Act was passed, no 
action could be brought either against the society in its corporate 
name, or against its officers — Toutill v. Douglas, 3:i L. J. Q. B,, 66 ; 
Dean v. Millard, 15 C. B. N. S., 19; and comp. Foster v. Frit- 
chardy 26 L. J. Ex., 215. But a contract which was illegal when 
made, would not be made valid by the repeal of the Act which 
prohibited it — Jaques v. Witteyy 1 H. BL, ^S. 

An enactment that offenders should be punished for past offences, 
as if the Act against which they had offended had not been repealed, 
creates no fresh power to punish, but preserves only that which 
before existed ; and such a provision, therefore, could not authorize 
punishment after the Act which created the offence had ceased to 
exist — The IrresistibUy 7 Wheat., 551. If a temporary Act be 
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continued by a subsequent one, or an expired Act be revived by a 
later one, all infringements of the provisions contuned in it are 
breaches of the earlier enactment, rather than of the later, from 
which it receives its new life — J2. v. Mor^oHy 2 Stnu, 1066 ; Shipman 
V. Henbest, 4 T. R, 109. 

A law is never repealed by becoming obsolete — White v. Boot^ 2 T. 
B., 274; per Hullock, B., in Tyson v. Thomas, McCl. & Yo., 127. 
But as usage is a good interpreter of laws, eo non-usage lays an 
antiquated Act open to any construction weakening or even nullifying 
its effect— Co. Litt, 814. ; 2 Hawk., c 9, s. 2, Leiffh v. Kent, 3 T. R., 
362. Trial by battle, with its oaths denying resort to acts or arts by 
which the law of God might be depressed, and the law of the devU 
exalted, which was abolished in France in the 14th century, was an 
integral part of the law of England until 1819, though this judicial 
proceeding had already fallen into disuetude in the time of Elizabeth — 
3 Bl. Comm., 338 ; 2 Hale, 233 ; AshfordY. Thornton, 1 B. & A.,405 ; 
59 Geo. Ill, c 46. The writ of attaint against jurors for a false 
verdict was not abolished until 1825 ; an Irish Act against witchcraft 
was not repealed until 1821 ; and not until 1836, 3ie law which in 
Scotland required insolvents to dress in a coat and cap half yellow, 
half brown— 6 & 7 Wm. I V, c. 56, Until 1789 the sentence on women 
for treason or husband-murder was burning alive, though in practice 
they were strangled first — Fost., 268. But penal laws, if they have 
been sleepers long, or if they be grown unfit for the present time, 
should be by wise Judges confined in execution, — Bacon's Essay on 
Judicature,— or rather, perhaps, be executed with the utmost leniency. 



Before leaving the subject of the interpretation of Statutes, a few 
words may be added upon a question not wholly foreign to it, viz.y 
that of determining what part of the English law, whether statutory 
or common law, was imported into India, and how far it is enforce- 
able in it. The general rule is that when men settle in a country, 
either desert or unappropriated by any but a savage people, they 
import into it the sovereignty of the mother country, and as much 
of its then existing law, as is suitable to their condition ; and 
strangers who come and live among them become partakers of, and 
subject to, the same laws — 2 P. Wms., 75 ; The Advocate-General of 
Bengal v. Surnomoye, 2 Moo., N. S., 59 ; 9 Moo» Ind. Ap. 

Acts passed by the mother country, subsequently to the establishment 
of the colony, do not extend to the latter, unless an intention that they 
shall do so clearly appears ; as, for instance, in the Merchant Shipping 
Act of 1854, portions of which are expressly made applicable to every 
part of the British dominions, or unless they have been received in 
the colony by long and uninterrupted usage, — see Forsyth Ca. & Op., 
2, 3; & 25, Geo. Il, c. 6, s. 10, where it is recognized that some 
Statutes may have been " received by usage'' in some colonies. When 
the country or place is ac(|uired by cession or conquest, the pre- 
existing law, so far as it is not repugnant to our own, semble — see 
R. V. Picton, 30 St Tr., 226 ; Ruding v. Smith, 2 Hagg. Cons., 381 ; 
{^Freeman v. Fairlie, I Moo. Ind. Ap., M3—per Lora Lyndhurst ;] 
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continues in force until it has been changed bj new legislative 
authority. 

In India the Sovereignty and law of England were not introduced 
by either of the above means. The country was neither uninhabited 
nor conquered^ when an English trading company established factories 
in it hj the permission of its Mahomeaan rulers, and was suffered, 
by their tolerance or neglect, to administer English law in its own 
fashion among its own servants. It is not possible to fix the date of 
the establishment of English Sovereigntv in India ; all that can be 
said is, that events silently converted the commercial corporation 
into the rulers of the country ; but the introduction of English law 
into India is commonly attributed to the three Charters which 
established Courts of Justice in the presidency towns, in 1726 — 
Mayor of Lyons v. The E. I. Co., I Moo. P. C, 175. 

Two questions then arise, and the first is. What portion of the law 
of England, as it existed when it was thus introduced, is in force in 
India? 

The 21 Geo. Ill, c. 70, ss. 17 & 18, excludes its operation on 
orientals in matters of succession, contract, and caste, and tne relations 
of father and child, master and servant. But in general it seems that 
whether a law of the acquiring State is suitable or not to the 
conditions of the acquired country, depends partlv on whether it is 
a law of general or local policy, and partly on whether its provisions 
admit of being carried into execution in the latter. If the law is of 
general policy and capable of being carried out, it may be con- 
sidered in general as law of the country. The rules of law for 
Erotection from personal injuries and those of inheritance, are ranked 
y Blackstone among such laws; and it may perhaps be stated 
generally, that a large portion of our law which governs the relations 
of men inter se in matters of contract and tort, and of which but 
little is to be found in the Statute book, form part of the local law. 
On the other hand, the laws regarding tithes, poor rates, and other 
revenue regulations of the mother country, are obviously of local 
policy, and inapplicable to India. 

It is not always easy, however, to determine whether a law is of 

feneral or local policy. Lord Mansfield considered that the Act of 
)d. VI, which prohibited the purchase and sale of offices, was of the 
latter character, and was unsuitable to the condition of new settlers — 
R. V. Vaughan, 4 Burr., 2500; an opinion which recalls to mind 
Mr. J. S. Mill's remark that it is in the Koran, and not in Christian 
ethics, that is to be found the maxim that a ruler who appoints a 
a man to an office, where there is another man better qualified for it, 
sins against God and tbe State — On Liberty, p. 90. 

The English law which disables aliens from holding lands, has 
been held not to be applicable to India — Mayor of Lyons v. The E. 
J. Co., 1 Moo. P. C, 175. 

However, part of a Statute may be imported, and part not ; for 
instance, the Statute of Charitable Uses has been held not to form 
part of the law of Pennsylvania as regards its regulations as to the 
modes of proceeding, while its conservative provisions are recognized 
as in full force — Vidaly. Giraris Executors, 2 Howard, 192 ; per cur. 
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Sir W. Grant held that the Mortmain Act was of local policy t 
and besides, that the provision requiring enrolment in the Court of 
Chancery, of donations in Mortmain, made the Act inapplicable to a 
colony, since there was no enrolment office there — Atty. Oenl v. 
Stewart, 2 Mer., 143. 

But as the bulk of the population of India consists of 
Eastern races, having religious usages and social habits wholly 
dissimilar to those of Englishmen, and among whom, consequent- 
ly, pure English law could not be administered under all pos- 
sible circumstances, without intolerable injustice and oppression, 
another question, and one of great importance, arises, viz,, whether 
parts of. that law which has been then imported may not be held 
inoperative as regards those races, and if they may, how far such quali- 
fications may be legitimately carried. It is clearly established that 
such qualifications are allowable — Adv. GenL of Bengal v. Ranee 
Surnomove, 9 Moo. I. A., 387. This seems to depend on the same prin- 
ciple as that which directs the suspension of the general rules of law, 
where the customs of a locality, or the usages of a trade or class have 
established other rules, which are not unreasonable or otherwise ob- 
jectionable ; or which permits, within similar limits, the application 
of foreign laws in certain cases. Although no foreign law has any 
inherent force out of its territory, it is an admitted principle in the 
law of all civilized nations, and in none is it more amply recognized 
than in English law, that the law of a foreign nation is to be taken 
as the measure of justice in a multitude of transactions, where justice 
requires that it shall be so taken. Thus, the validity of a contract 
can, for many purposes, be justly determined only by applying to it 
the law of the country where it was made. If a marriage celebrated 
in England were called into question in Rome, it would little con- 
duce to justice if the validity or invalidity of it were made to depend 
on whether it had been celebrated with the ceremonial required by 
the Roman law. In such a case the foreign tribunal would enquire 
what were the ceremonies prescribed by the law of the country where 
the marriage took place, and would determine whether it was valid, 
by its compliance, or otherwise, with the law of that country. That law, 
indeed, does not determine the question by its own force, but by its 
being adopted, pro hdc vice, by the tribunal for its guidance ; and as 
the foreign nation has no right to require this adoption, the respect 
shown to its law is attributed to that country which all civilized 
nations are in the practice of showing to each other. It is chiefly 
in questions of contract that the foreign law is imported, since every 
contract made and performable abroaa, tacitly incorporates it. But 
it is resorted to also in cases of torts, as where an assault or a colli- 
sion abroad is the subject of the action, in which cases the foreign law 
would (if not inconsistent with the law of the Court — The Halbey, 
L. R., 2 P. C, 19, 31) determine the rights and liabilities of the 
parties — Phillips v. Eyre, L. R., 4, Q. B., 225; Scott v. Ser/mour, 
1 H. & C, 219; 32 L. J., Ex., 61 ; Dobree v. Napier, 2 Bing., N. 
C, 781. ^ 

How far this comity of nations is to be carried, is a question to be 
determined by the nation which is called upon to exercise it; that is. 
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by the Legislature, if it chooses to Jay down any principles or regula- 
tions on the subject ; or if not, as in England, by the Courts, It is 
difficult, perhaps, to state accurately the limits within which it is to be 
restricted ; but it would perhaps, not be incorrect to assert generally, 
that foreign laws are readily adopted by English Courts as the 
rules for their decisions in numberless questions falling properly 
within the influence of such laws, except when the law is essentially 
of a local character, such as revenue laws, or is repugnant to our ideas 
of justice, morals, or public policy. 

The various creeds, usages, and social practices and habits of the 
Eastern races furnish, probably, as many opportunities for suspending 
in their favour the rules of English law, as occur under the above 
principles, for following a foreign law or a local custom, at home. 
As the custom of this or that country, and the usages of trade dis- 
place the general law in certain cases, and the law of the foreign 
place where a contract was entered into, or is to be performed, as 
well as in other cases, is consulted to the exclusion of our own, so 
our law would make way, with the same limitations and reservations, 
for that of Mahomedans and others. If the Mahomedan law, for 
instance, gave the divorced wife a right to recover her dowry, it 
would be opposed to the wide principles of comity recognized by 
our law, to ignore the divorce, or to ignore her right to recover, 
because both are unknown to the English law. It woiud be equally 
contrary to those principles to hold that the rules of our law which 
vest a wife's property, absolutely or partially, or inchoately, in her 
husband, apply to those precarious unions which are dissoluble by 
the husband, at any moment, at his mere will and pleasure. 

It seems, indeed, that this principle of comity must ex necessitate 
be carried further by English Courts administering law in the East, 
than it would be carried, as regards foreign law, by our Courts at 
home. Thus it has been declared incumbent on our Courts here 
to adapt their civil jurisdiction so as to administer to the non- 
Christian part of the population those remedies which they adminis- 
ter to the Christian population in matrimonial suits, in the exercise 
of their ecclesiastical powers, since these latter powers do not extend 
to non-Christians — per cur,y in Ardaseer v. Perozehaye^ 10 Moo. 
P. C, 375, 418. Again, though the criminal branch of the law 
offers, in general, little opportunity for the exercise of international 
comity, it would seem equally absurd and oppressive to apply to 
non-Christians those parts of it which have the observance of pecu- 
liar Christian or ecclesiastical dogmas or practice for their object. 
Polygamous marriages would not be recognized in England, it is 
said — per Lord Brougham in Warrender v. fFarrender, 2. CI. & F., 
488, *Story Confl. L., s. 114; but it would be intolerably oppressive 
not to recognize in Asia an institution so ancient and so deeply 
rooted. Thus, though bigamy is a breach of our Criminal Law, it 
would be preposterous to punish a Mahomedan for it. The law which 
punishes suicide chiefly because it is a sin, could not be enforced 
vdthout iniustice among races of men who consider such an act not 
only not blameable, but even meritorious sometimes; nor without 
absurdity, as part of the punishment consists in the refusal of burial 
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with Chrifltian rites — Adv. OenL of Bengal v. Ranee Sumomoyey 
ubi sup. If the Acts for enforcing the observance of the Sabbath 
be acts of general policy, it would still be ridiculous, as well as 
oppressive, to fine and imprison Mahomedan, Hindu, and Buddhist 
tradesmen and coolies for exercising their ordinary callings on 
Sunday, or for not diligently resorting to their parish churches. 

Unquestionably, such exceptions as these can be extended only 
with great caution ; but without entering further on a question so 
important and extensive, it may perhaps be said, generally, that 
wherever the application of English law to its Eastern subjects 
would, by Ignoring or running counter to their religious usages 
and practices, be manifestl]^ unjust and oppressive, it may be taken, 
in the absence of any le^slative intention to the contrary, that 
any part of the law of England which was imported into the country 
when English law was introduced, would be suspended in favour 
of the oriental rules, so far as the latter worked substantial justice 
and right, and were not repugnant to good morals and public policy. 



Digitized by 



Google 



EVIDENCE. 189 



CHAPTER VI. 

EVIDENCE. 

The law of evidence is too extensive to be adequately treated within 
the narrow limits of this little work ; but some knowledge of it is so 
indispensable to the Magistrate, that an outline of its general prin- 
ciples seems a necessary part of any book which treats of his duties. 
Such an outline will be the subject of this Chapter. 

The subject may be treated conveniently by considering in succes- 
sion p) the means by which facts are proved or brought underlie 
cognizance of a Court ; (2) the limits within which judicial inquiries 
are kept; (3) the rules established for securing the authenticity and 
genuineness of the evidence adduced ; ^4) those which determine how 
much of a matter in dispute needs proof, and (5) those which regulate 
the incidence of the burden of proof; and5 lastly^ (6) the means of 
procuring the instruments of proof, or, in other words, the attendance 
of witnesses, and the production and authentication of documents. 

The most obvious and usual way of proving a fact is by the asser- 
tions respecting it of duly qualified persons purporting to have an 
adequate knowledge of it. But facts are arrived at by other means. 
Some need no proof, being judicially noticed by the Court ; and those 
which do not fall within this class may be established by the admis- 
sions of the par^ afiected by them, or by proof, not of the facts 
sought to be established, but oi other facts from which the former 
may be inferred ; lastly, some facts are assumed or taken for granted 
antecedently to all proof, in some cases provisionally, in others con- 
clusively. In other words, besides the ordinary method of proof 
by means of the direct assertions of witnesses, facts may be established 
in Courts, either (1) by judicial notice, (2) hj admissions, or (3^ by 
presumptions. Thus upon the trial of an indictment for libel on 
A. B., Grovemor-General of India, the fact that A. B. filled that office 
would be judicially noticed without proof; the publication of the 
libel by the defendant mi^ht be as well proved by his admission as by 
the direct testimony of witnesses ; the existence of malice in his mind 
would be inferred from the publication, if the writing was in its nature 
libellous, unless it were proved to be privileged (I. P. Code, s. 499, the 
ten exceptions), or that ne was insane ; and in the absence of such 
proof it would be assumed that it was not privileged, and that he 
was of soimd mind, and consequently amenable to punishment. 

It will be convenient to begin by considering, in order, these sub- 
jects of judicial notice, admissions, and presumptions. 
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Section 1. — Facts judicially noticed, 

A Magistrf^te imports into every inquiry a knowledge of his own 
language, and probably of any other language current in India with 
which he is in fact acquainted, such as Hindustani or TamiL He 
also would seem to bring to it that stock of knowledge of general 
facts which is the common property of men of education and experi- 
ence ; such as a knowledge of himian nature, of the affairs of life, 
of the usual and noimal state of things, of matters of general noto- 
riety — Pearcew. Brookes ^Jj. R., 1 Ex., 23; Ryder y, WomhwellyJj. R., 
4 Ex., 40 ; The Antelope^ 10 Wheat., 130, and of those general laws of 
nature, as they are called, which, from the most simple to the most 
recondite, fall within the province of science. No evidence ia 
necessary in any judicial investigation to prove the existence or 
manner of operation of human passion, and motives, the quicquid 
agunt homines^ votum^ timor^ ira^ voluptas, any more than to prove 
that a sword cuts, that gunpowder explodes, or tnat decapitation causes 
death. So, a Magistrate needs no witness to enlighten him on a 
question which he can decide by the evidence of his own senses, as, 
ex. ffr.f in charges of having false weights or measures, in which 
cases he can determine, without the aid of a witness, whether the 
impugned instrument is false or not, by personal inspection and 
comparison of it with the standards kept by the Commissioner of 
Police (P. A. 1856, s. 17). It does not follow, however, that 
witnesses are not admissible to instruct him when he is in fact ignorant 
of any such matter. Though, for instance, it is competent to him 
to determine for himself whether the stain on a knife or cloth is 
blood, it is also in his power to receive the evidence of a medical 
witness on the subject — inf, sect. 7. The Magistrate is, in the same 
way, presumed to be acquainted with matters of public history, litera- 
ture, and art, being, upon all such questions as well as on those of 
science, at liberty to find the required information in any works 
which he considers to be of authority on the subject to which they 
relate— Act II of 1855, s. 11. 

Further, all Acts of Parliament, the lex lociy and any customs and 
usjiges which have been previously established in Court — 1 Bl. 
Comm., 76; Naylor v. Mangles^ 1 Esp., 109; Barnett v. Brandao, 6 M. 
& Gr., 630, 12 CI. & F., 787 ; Jones v. Peppercornj 28 L. J. Ch., 51, 
or indeed which are actually known to the tribunal — Priestley v. Pratt, 
L. R. Q., Ex., 163 ; the law of nations, the articles of war, and the 
regulations of the three Indian Presidencies made before the 22nd 
of April 1834 (when the [original] local powers of legislation ceased, 
3 & 4 Wm. IV, c. 85), and the Acts of the Indian Legislative Council are 
judicially noticed by all Courts — Act II of 1855, ss. 2, 3, and the Imperial 
Mutiny and Marine Mutiny Acts. Courts take judicial notice of all 
divisions of time, of the geo^aphical divisions of the earth, of the 
territories under the dommion of the British Crown, of the 
commencement, continuation, and termination of hostilities between 
the Crown and any other State, and also of the existence, title, and 
national flag of every Soverign or State recognized by the 
the Crown — s. 6 ; so, matters of general history, as, for instance, the 
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value of money in the time of Richard I, are judicially noticed — 
Bryant v. Footer L. R., 3 Q. B., 497. In all the above cases, 
however, as well as in matters of science, public history, literature 
or art, a Court may resort for aid to any appropriate books, docu- 
ments of reference, maps, and charts, which it considers of authority — 
ss. 6, 11. But Courts do not judicially notice (whatever may be 
their private knowledge) that particular localities, such as a street 
or a public building, are within any territorial district which they 
do notice — Brune v. Tkompsoriy 2 Q. B., 789 ; R. v. St George^ 
Bloomsburyy 4 E. & B., 520 ; unless it is so described in an Act — 
R. V. Holborn Union, 25 L. J. M. C, 110 ; and they are, presumedly, 
equally ignorant of the distances between places — DeybeVs case^ 4 
B. & A., 243 ; Thome v. Jackson^ 3 C. B., 66 ; and of local customs 
which have not been already established in Court, and of foreign 
law — Smith v. Browne^ 2 Salk., ^^Q. If this be not given, the 
Court acts upon its own law — Brown v. Gray^ Dowl. & R, N. P., 
241 ; Lloyd v. Guibert, L. R., 1 Q. B., 129 ; Cosio v. Bernales, 1 C. & 
P., 266 ; Smith v. Gould, 4 Moo., 21 ; unless there be some adequate 
ground for holding that it is different — R. v. Lesley, 29 L. J. M. C, 
97 ; Bell, 220. 

Every Court takes the judicial notice of its own members and 
officers, and of their deputies and subordinate officers or assistants, 
and also of all officers acting in the execution of its process and 
of its legal practitioners — Act 11 of 1855, s. 4 ; as well as of the names, 
titles, and authorities of the Governor-General of India, and of a 
number of other chief executive, judicial, military, and ecclesiastical 
authorities, — Id., s. 5, and 24 & 25 Vict., c. 104, s. 11. In England, 
the signatures of the Judges of the Superior Courts (8 & 9 Vict., 
c. 113, s. 2\ of the Judges and Registrars of the Court of Bankruptcy 
when attacned to any judicial document (Bankruptcy Act of 1869, 
8. 109), and in proceedings for winding up companies, of all 
officers of the Court of Chancery and Bankruptcy when the 
seal of the Court is impressed on the document (25 and 26 
Vict., c. 89, s. 125) are judicially noticed. But these provisions 
have not been adopted in India, except the last, which is 
embodied, mutatis mutandis, in Act X of 1866, s. 142. Any fact 
of a public nature recited in anv Act of Parliament — (R. v. Sutton, 
4 M. & S., 532), or in any Act of the Legislative Council passed since 
the second of February 1855 (the date of the Evidence Act) is 
judicially taken primd facie to be true — Act II of 1855, s. 9. 

The Government Gazette [that is to say, the Gazette of India, or 
either of the Gazettes of Calcutta, Madras, and Bombay, but not 
one of the local Gazettes] may be s?tid to be judicially noticed, in 
the sense that when it is produced, no evidence is necessary to prove 
that it is really what it purports to be — R. v. Forsyth, R. & R., 274 ; 
and within the class of tacts judicially noticed may also, if not with 
strict accuracy, at least with convenience, for all practical purposes, 
be included those recorded in it or other documents which are received 
in evidence on the bare production, though the facts are not noticeable 
without such production — Van Omeren v. Dowick, 2 Camp., 44. All 
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facts of a public nature notified in proclamations. Acts of State, 
whether le^slative or executive, nominations, appointments, and 
other official communications of the Imperial or any other British 
Government which appear in its Gazette are of this class, and are 
proved primd facie (that is, are taken to be true until the contrary is 
shown) by such Gazette — Act II of 1855, ss. 7, 8; R. v. Holt, 5 T. 
K., 436 ; Atty. GenL v. Theakstone, 8 Price, 89. So an advertisement 
which is inserted in any gazette or newspaper, and which purports 
to be published by virtue of any public enactments, or of any rule or 
order of a Court of Justice, or of a board or officer of revenue, is, on 
production of the paper, taken primd fade to have been published duly 
under the authority from which it purports to proceed — Act II of 1855, 
s. 10. All facts represented on maps made under the authority of 
Government or of any municipal body, if not made for the purpose 
of any litigated question, are primd facie deemed to be represented 
correctly there — td., 13. A protest of a bill purporting to be made 
by a notary public is primd facie evidence on production of the 
dishonour of tne bill — Act V of 1866, s. 13 ; and powers of attorney 
executed a hundred miles off are admitted on production when authen- 
ticated by a Notary, Court, Consul, or Magistrate — Act II of 1855, 
s. 49. The laws and customs of Foreign States, or even of other 
British colonies, are not judicially noticed, but are to be proved, like 
matters of fact, by appropriate evidence. However, toreign law 
books, whether published by public authority or proved to be com- 
monly admitted in the Courts of the foreign country as evidence 
of its law, are admitted in our Courts as evidence of it — id,, s. 12. 

The certificates of public officers have, in some instances, as in 
convictions, inf sect 11., been made evidence of the fact certified ; 
and independently of statutory provision, whenever it is the duty of 
a public officer to do a ministerial act, and to certify that he has 
done it, the production of his certificate is, in any proceeding in 
which he is not concerned, evidence, without proof of his signature 
or official character, that the act has been done. Thus the Sheriff's 
return to a writ is evidence, in an action to which he is not a party, 
of the fact certified, as if, ex. gr., he were to return that the goods 
seized were rescued, or were sold at the request of the plaintiff— £• v. 
Elkins, 4 Burr., 2129; Gyffordy. Woodgate, 2 East, 297; Leonard 
V. Simpson, 2 Bing., N. C, 176 ; comp. Lloyd y. Harris, Peake, 174 ; 
so, the certificate of the proper officer that a deed has been registered 
is sufficient evidence of that fact — Kinnersley v. Orve, 1 Doug., 
56; Doe v. Lloyd, 1 M. & Gr., 671, 684. See other illustrations in 
the Merchant Shipping Act 1862, s. 19, and the Adulteration of Food 
Act, 1860 (23 & 24 Vict., c. 84, s. 4); see also Waddington v. Roberts, 
L. R., 3 Q. B., 579 ; Grindell v. Brendon, 6 C. B., N. S., 698. 

Section 2. — Admissions and Confessions. 

Statements made by a person before the trial are not adducible 
in evidence in his favour except under the peculiar circumstances 
which will be mentioned under the head of Hearsay, inf s. 12. Thus^ 
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in an action agiunst the Sheriff, his return would not be evidence in 
his favour of the fact recorded in it^ although it would be evidence 
of it in an action to which he was a stranger — «ap., 192. But any 
«tatement which involves anything to his own prejudice, whether 
oral or vmtten, made by a person either personally or through some 
other person expressly or impliedly authorized by him, is evidence 
against him in any judicial proceedings in which it is material to 
prove against him the fact so stated, except where it is privileged 
fin/, sect. lOJ, or in some cases where it is made under the influence 
of threat, promise, or comj^ulsion. The law presumes that no man 
%vill confess an untruth to his own disadvantage, and therefore does 
not require proof of that which is admitted to be true by the person 
interested to deny it. Hargrave arff. in Somersetfs case^ 20 St. 
Tr., 56. Wlien a self-prejudicing statement amounts to an acknow- 
ledgment of a breach of the criminsd law, it is called a confession ; other 
seli^prejudicing statem^itB are called admissions. In civil cases it is a 
common and convenient practice to make adn^ions on either side, pre- 
paratory to the trial, and for the purposes of the cause, of the facts which 
are disputed; but similar admissions made expressly for the purpose of 
dispensing with proof at the trial are not received in criminal cases — Best 
Ev., s. 97 ; R. v. Bertrand^ L. R., 4 P. C, 520, unless perhaps they 
they are made at Ihe trial, in open Court, by the accused or his 
counsel— 5. v. Thomhill, 8 C. & P., 575. 

When a confession or admission is made in pleading in answer 
to a charge which alleges the fact admitted, it is called a judicial 
admission or confession, and all evidence of such fact is dispensed 
with, as a general rule, for it is then not in issue. Matrimonial 
suits offer an exception to this rule ; strict proof bein^ rec^uired, in 
divorce euits, of tihe delinquency upon which the claim is founded, 
notwithstanding the admission on the pleadings of the alleged cul- 
prit; and in suits for the restitution of conjugal rights, of the 
marriage, though it is not disputed — Scott v. Scett, 34 L. J. P. M. 
& A., 23. In divorce suits, too, the admissions or confessions of 
the guilty party, even when not made for the purposes of the suit, 
were equally insufficient in the Ecclesiastical Courts to dispense with 
proof of the guilt ; but this rule is no longer in force — Act II of 
1855, s. 27; Bcbinson v. Eobinson, 29 L. J. P. & M., 178; mi- 
Hams V. WiUiams, 35 icL, 8. A confession of the military offence 
of desertion, also, is not accepted as sufficient before a Justice of the 
Peace, but must be confirmed by corroborative evidence, or by the 
knowledge of the Justice — Mutiny Act, s. 34. So, in ancient times, 
a confession of villenage not always received — 20 St. Tr., 56. 

It is hardly necessary to add that the whole statement must be 
taken together; the exculpatory part as well as the criminating 
admission or confession of one person is not evidence against another. 
The fact acknowledged by the one must still be established against 
the other ; and the latter would be at liberty, when it was necessary 
for his case, to prove that the acknowledgment of his companion was 
false— 1 Hale, 585, Post. Cr. L., 367; B. v. Turner, 1 Moo. C. C, 347. 

To be admissible in evidence in a criminal case, it must be shovm 
to the satisfaction of the Judge (-R. v. Warringkamy 2 Den., 447n.) 

A 1 
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that the confession was made voluntaiily ; that i8> not only 
that it was not extracted by physical torture or coercion (Best 
Ev., 553), or wrongful compulsion in Court (R. v. Garhett^ 1 Den., 
236), or even, perhaps^ when in unlawful custody (comp. R. v. 
Ackroydy 1 Lew., 49, and R. v. Thorntoriy Ry. & Moo., 27), but 
that it was not made under the influence of any advice, promise, or 
threat having reference to escape from legal punishment, held out 
to the prisoner, however indirectly ( R. v, Hardingy Tayl. Ev., sect. 
709), by, or in the presence of {R, v. Laugher, 2 C. &. K., 225), 
any person in authority {R. v. Taylor, 8 C. & P., 733), such as a 
Magistrate or his clerk, or a jailor or policeman, or perhaps even the 
wife of any such functionary, or a private person havm^ general 
authority over the prisoner, as his master, mistress, or superior oflicer, 
when the offence concerns them and they are likely to be prosecutors 
(R. V. Moore, 3 C. & K., 153), or the husband (R. v. Laugher, 
ubu sup.), or the persons who were concerned in arresting the pri- 
soner — R. V. Stacey, 3 Buss. Cr., 385. A confession made under such 
circumstances is rejected, not, it seems, so much from disapprobation 
of the means by which it was obtained, as because it is not trust- 
worthy — WarickshaWs case, 1 Leach, 263; R. v. Scott, 25 L. J. M. 
C, 132 ; R. V. Thomas, 7 C. & P., 345, for when and so far as its 
truth is beyond question, it is admitted to that extent. Thus, if a 
confession improperly obtained led to the discovery of a fact, so 
much of it would be admitted as immediately related to the fact 
discovered. If, for instance, the accused were, under the influence 
of threats or promises, to confess that he had committed a theft or 
murder, and that he had concealed in a certain place the goods or the 
body, and these were found there, evidence that he had mentioned the 
place would be admitted, though the rest of the statement would be 
rejected — R. v. Gould, 9 C. & P., 364. And so, if he were to produce 
the property stolen, any statement made by him accompanymg and 
explaining the production, as that it was the property which he had 
stolen from the prosecutor, would perhaps be admitted, notwith- 
standing that it was made under the influence above mentioned^ 
though the rest of the statement would be excluded — comp. R. v. 
Griffin, Buss. & Ey., 161 ; R. v. Jones, id., 152 ; R. v. Butler, 2 C. 
& K., 221. 

If the inducement is offered by persons not in authority and 
unconnected with the affair, as a bystander or neighbour, or a 
relation of the prosecutor, or if it is made at the suggestion of an 
accomplice or of a master or mistress in a case in which they 
are not cofacemed (as where a maidservant, charged with having 
concealed the birth of a child, confesses upon the solicitations of 
her mistress), the confession is admitted — R. v. Row., Buss. & B., 
153; R. V. Gibbons, 1 C. & P., 97; R. v. Tyler, id., 129; R. v. 
Moore, 3 C. & K., 163 ; 21 L. J. M. C, 199 ; R. v. Sleeman, 23 L. 
J. M. C, 19 ; Dears, 249; R. v. Parker, 30 L. J. M. C, 144. But 
if it was made in the hope of pardon, induced by the offer of it 
published in hand-bills by the Grovemment to any accomplice who 
turned Queen's evidence, it would be rejected — R. v. Boswelly 
1 Car. & M., 534 ; comp. JB. v. Dingley, 1 C. & K., 637. Again, 
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if tb« inducement had not reference to escape from legal punishment, 
as if the confession was made from religious motives or upon a 
promise that the prisoner should see his wife, it would be admitted — 
JL V. Gilham, 1 Moo., 452 ; R. v. Lloyd, 6 C & P., 393. What 
expressions amount to a threat or promise or advice so as to render 
a confession under its influence inadmissible, is a point upon which 
the reports contain many conflicting and some absurd decisions ; see 
them collected in 3 Russ. Cr., 368, &c. ; Tayl. Ev., s. 807 ; Archb. 
Cr. PL, 218; R. v. Baldry, 2 Den., 430; 21 L. J. M. C, 130; 
R. V. Jervisy L. B.., 1 C. C, 96 ; but they can furnish little assistance 
in determining a question which must depend^ in every case, upon 
its own peculiar circumstances. 

If a prisoner has made a confession, under the objectionable influ- 
ences mentioned, every subsequent statement is taken to have been 
made under the same influences, unless it be shown that, whether 
from lapse of time, or by means of subsequent representations or 
otherwise, to disabuse his mind, they had ceased to operate when he 
made it — R. v. MeyneUy2 Lew, 122 ; R. v. Miller, 3 Cox, 507 ; comp. 
R. V. Cheverton, 2 F. & F., 833 ; and 3 Russ. Cr., 382. 

It is no objection to the stdmissibility of a confession that it was 
made in answer to extra-judicial questions (however reprehensible 
such a practice maybe — sup., 107) — R. v. Thornton, 1 R. & M., 27 ; R. 
V. fVelch, 1 Moo. C. C, 452; R. v. Kerr, 179; R. v. Stokes, 17 Jur., 
192 ; comp. R. v. Petitt, 4 Cox, 164; R. v. Berriman, 6 Cox, 388 ; 
nor that it was made under a promise of secrecy — R. v. Shaw, 6 C. & 
P., 273; R. V. Derrington, 2 C. & P., 418 ; or under the deceitfully 
created belief that the accomplices of the prisoner were in custody — 
R. V. Burley, 1 Phil. Ev. ; nor that it was made under illegitimate 
influences used to obtain the confession of another and unconnected 
offence — R. v. Warner, 3 Russ., 395. 

But it cannot be admitted, if it was made, or, it seems, even if it 
purports, contrary to the fact, to have been made on oath while the maker 
was in the position of an accused person — /?• v. Smith, 1 Stark, 242.; 
R. V. Rivers, 7 C. & P., 177 ; R. v. Pikesley, 9 C. & P., 124; see Archb. 
Cr. L., 203 ; (15th ed.), Tayl. Ev., 818; comp. 3 Russ. Cr., 408 ; nor if 
made in the witness box, in answer to questions relevant to that 
enquiry, except for the purpose of punishing the witness giving false 
evidence on such examination — Act II of 1855, s. 32. It is perhaps 
necessary to repeat that when a confession is taken down, it should 
be taken ipsisimis verbis ; see sup., p. 1 1 1 • A confession is also protected 
to a limited extent, when it is a privileged communication, as when it 
was made by a wife to her husband or oy a client to his' attorney — 
see inf. sect. 10. 

In civil cases, it is no objection to the admissibility of a self-pre- 
judicing statement that it was made under the influence of threats, 
promises, or other coercion, as under the compulsion of the Court 
m an answer to a bill in equity — Grant v. Jackson, Peake, 203.^ It is 
excluded only when it has been made ^^ to buy peace," or "without 
prejudice" — Cory v. Breton^ 4 C. & P., 462; Paddoch v. Forrester, 
2 M. & Gr., 943 ; Healey v. Thatcher, 8 C. & P., 388 ; Slack v. 
Buchanan, Peake, 5 ; Jardine v. Sheridan, 2 C. & K., 24 ; comp. 
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Burchall v. Spottiswoode, 3 C. & K.^ 302 ; Collier t. JVokew, 
2 C. & K.5 1012 ; in wblch case the reply is equally entitled to protec- 
tion^ though this is not expressly claimed in it — id. Formerly, an 
admission (unless made expressly for the purposes of the cause) of 
the due execution of an attested instrument, was not receiyed to dis- 
pense with formal proof of it by one of the attesting witnesses — Call 
y. Dunning, 4 East, 63 ; Whyman y. Gath^ 8 Ex., 803. But this 
anomalous exception to the general rule, which owed its existence to 
the old and obsolete form of trial per testes (3 BL Comm., 336), has 
been abolished — Act II of 1855, section 38. The contents of instru- 
ments may also be thus proyed by admission without producing the 
instruments — Slatterie v. Pooley, 6 M. & W., 664; Fox y. Waters^ 
12 A. & E., 43; Howard y. Smith, 3 M. & Gr., 254; Murray v. 
Gregory y 5 Ex., .468 ; Boulter y. Feplone, 9 C. B., 493. 

Admissions and confessions may be made by conduct as well as in 
worder. Thus, if a person is charged with a crime in his presence or 
hearing, and under such circumstances that he has an opportunity of 
making any obseryation on what is said, and yet remams silent or 
speaks eyasiyely on the subject, the words used, coupled with his 
silence or language, would be evidence of acquiescence — Qui facet 
eonsentire videtur ; he must haye admitted, it is considered, since 
he did not deny the truth of the accusation — R. y. Smithies, 5 C. & 
P., 332 ; R. y. Bartlett, 7 C. & P., 832 ; Nill y. Jakk, 2 C. & K, 
709 ; 3 Buss., Cr., 424 ; R. y. Arnall, 3 Cox, 439. The same thing 
is sometimes true with respect to unanswered letters which, haying 
regard to the subject and the relation of the parties, call for oontra- 
diction, if capable of it — see ex. gr. Gaskill y. Skene, 14 Q. B., 664. 
But the statement would not be eyidence if the party bad not the 
opportunity of interposing, when it was made, as in a Judicial proceed- 
ing, for no inference hostile to him would be drawn m)m his enforced 
silence — Helen y. Andrews, Moo. & Mai., 336. The statement, oral 
or written, in all such cases is eyidence, not of the fact stated, but of 
an admission of it only, so far as the statement appears to haye been 
acquiesced in, or adopted by the accused by word or demeanour. Thus, 
when a question of sanity is in issue, though the conduct of those 
who insulted the alleged madman is not evidence of his insanity, the 
manner in which he received their treatment is evidence upon that 
subject — 7 A. & E., 327 ; per Lord Denman, C. J. It is for the 
tribunal to judge from the particular circumstances in each case 
whether the silence, or the language, or other conduct of the accused 
on heariuff the charge affecting hun, amounts to acquiescence in its 
truth. If it does not, the statement has been rejected altogether — R. y. 
WeUh, 3 F. & F., 295 ; but comp. Jones v. Morrell, 1 C. & K., 266. 

Admissions are sometimes inyolved in acts and even in words which 
were not intended for that purpose. If, for instance, a person employs 
anodier as an attorney or vakeel, the fact of such employment would 
be evidence against the client in an action against hun for the work 
done as an admission that the plaintiff was a duly qualified practi- 
tioner, and the client's threat to strike the law agent off the rolls for 
misconduct would involye an admission of the same fact — Gremaire 
v. Bois Valon, 2 Camp., 144; Berryman y. Wise, 4 T. B. 366. 
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The acts^ and the statements accompanyinig acts of agents, are> under 
some circitm8tances5 evidence against the principal in ^e same manner 
as his own acts and statements. The rule is^ as well in criminal as in 
civil casesy that whatever an agent does or says in reference to the 
business in which he is engaged in transacting for his principal, if 
done or said at the time when he is so ^agaged, and if it is part of the 
transaction and within the scope of his authority, is done or said by the 
principal. Story Agency, sect. 134;per ciir.in The American Fur Co. v. 
U. 5., 2 Peters, 364 ; Garth v. Howard, 8 Bing., 451 ; North v. Miles, 
1 Camp., 389 ; U. S. v. Gooding , 12 Wheat, 460; see also Routh v. 
McMillan, 33 L. J. Ex., 38; Ridell t. Atherton, 30 id., 337; 
Barwick v. Eng. Joint Stock Bank, Lu S., 2 Ex., 259. A wife and a 
partner (not a part owner merely), daggers v. Binnings, 1 Stark, 64, 
are agents in this respect, within similar limits — Nicholls v. Dowding, 
1 Stark, 81 ; Clifford v. Burton, 1 Bing., 199; and so is a counsel or 
vakeel — Colledge v. Home, 3 Bing., 119; Rajender v. Bejar, 2 Moo. 
L Ap., 253 ; and in criminal cases, when there is evidence that two 
or more persons have combined illegally, or for some illegal purpose 
(and it is for the tribunal to judge whether the connection has been 
sufficiently established), any act of one of the parties, and any 
statement accompanying the act, in furtherance of the common 
design, and forming part of the res gestos or transaction, and 
any contemporaneous self-prejudicing statement relative to what 
was part of the transaction, is evidence against all his companions, 
for each offender is the agent of the others. The act of each 
is conclusively presumed to have been done with the consent 
or by command of the others, and therefore to be their act — 'per 
cur. in The American Fur Co. v. V. S., ubi sup, 365 ; U. 8. v. 
Gooding, 12 Wheat, 460, 469 ; R. v. Stone, 6 T. B., 628 ; R. v. Hunt, 
3 B. & A., 573 ; R. v. Blahe, 6 Q. B., 126 ; R. v. Lacev, 3 Cox, 517 ; 
Foster, Cr. L., 351, even against those who joined the confederacy 
afterwardfr— /?. v. Shellard, 9 C. & P., 277. But it does not follow 
that an agent, whether in a civil or criminal matter, having autho- 
rity to do act, has also authority to make subsequently admissions 
respecting it What he afterwards says, whether in the nature 
of an admission or confession or narrative respecting the past 
transaction, and the part taken by his principal or comrades 
in it, would not be evidence against them in the absence of 
independent evidence that the statement was expressly or impliedly 
authorized by the principal, or acquiesced in by him — R. v. Hardy, 
24 St. Tr., 453 ; Ley v. Peter, 27 L. J. Ex., 239 ; 3 H. & N., 101 ; The 
G. W. R. Co. V. fFtllis, 34 L. J. C. P., 195 ; R. v. Turner, 1 Mood. 
C. C, 347 ; R. V. Murphy, 8 C. & P., 297 : R. v. Appleby, 8 Stark, 
33; R. V. Salter, 6 Esp., 125, 2 Stark, 141; R. v. Roberts, 
1 Camp.,399; iPhiLEv., 201,9 ed.;comp. The Manchester, 1 Bob., 62. 

In civil cases, also, self-i-prejudicing statements made by third persons 
are considered as equivalent to admissions when the party against 
whom they are used is identified in the right or interest respecting 
which the statement was made with the person who made them, and the 
statement was made while the latter had the interest — Cook v. Braham, 
3 Ex., 183; Wilson-^. Simpson,9 Howard, 109. Thus, if an executor 
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were to sue for a debt^ the declaration of his testator that the debt 
was paid would be evidence against him — Pocock v. Billingsy 1 R. & 
M., 127 ; Smith V. Smith, 3 Bing. N. C, 29. In the same way the 
declaration of the ancestor respecting his title to the land held by him 
is evidence against the heir — Doe v. Pettett, 5 B. & A.^ 223 ; and the 
declarations of the former owner of goods that he had sold them have 
been admitted against the lord of the manor who claimed them as 
heriot — Ivat v. Finch, 1 Taunt^ 141; see Gaines v. Belf, 12 Howard, 
472. But the self-prejudicing declaration of a holder of a bill of 
exchange is not evidence against an innocent indorsee for value to 
whom the bill is transferred before it is overdue ; for in this case the 
latter is not identified in title with the former. His title is valid 
although the first holder's title was bad — Woolway v. Rowe, 1 A. & 
E., 114 ; see Byles on Bills, chap. 34. 

A receipt in writing for money, securities, or goods given by a 
person or oy his agent or servant is evidence against any other person 
m whose favour it would operate as a discharge, or to whom it would 
render the person who gives it liable for what is acknowledged to 
have been received — Act II of 1855, ss. 41 and 44. 

Again, where a person uses, in a judicial proceeding, a statement 
made by another in support of a specific fact which he seeks to estab- 
lish, such statement may, as far as it appears to have been used for 
this purpose, be afterwards used against him ; for he is taken to have 
admitted, or rather, indeed, to have asserted its truth as much as if 
it had been made by himself; see the cases collected in Richards v. 
Morgan, 33 L. J. Q. B., 114. 

It may sometimes happen that an admission, whether by the 
party himself or by his agent, is not evidence, as when the law 
requires that it shall be in writing under the hand of the party 
himself, and the admission is only verbal, or is signed by the 
agent only; see the 9 Geo. IV, c. 14, 14 of 1840; and Hyde v. 
Johnson, 2 Bing. N. C, 776. On the other hand, it may sometimes happen 
that the admission is not only evidence but conclusive evidence, — 
that is, not open to contradiction — see inf. sect, 6, Estoppel. 

But admissions, except when conclusive, and confessions, may be 
explained or shown to be in fact untrue — Heane v. Rogers, 9 B. & C, 
577. It may be shown that they were made under a mistaken 
impression, whether of law or of fact {Newton v. Liddiard, 12 Q. B., 
925), and even, in some cases, that they were made with a fraudulent 
design. For instance, if a tradesman makes a claim against A for 
goods sold, and afterwards sues B for the price of the same goods, 
though the first claim would be evidence against him that A, and 
not B, was his debtor, he would be at liberty to explain that this 
was really not so ; so if a trader intending to defraud his creditors, 
' delivers his goods to a friend, and makes out an invoice to him, and 
a receipt for the fictitious price, it is open to him, when these docu- 
ments are put in evidence in an action brought by him to recover 
the goods from the pretended purchaser, to show that they are untrue — 
Bowes V. Foster, 27 L. J., Ex., 262 ; though, if the property in the 
goods, and not merely the temporary custody of them, had passed 
to the defendant, as if a deed had been executed for the purpose. 
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upon the understanding that the goods should be returned^ the conse- 
quences of his fraud could not be thus undone — Doe v. Roberts^ 

2 B. & A., 367 ; DeMetton v. DeMello, 2 Camp., 420 ; Philpotts v. 
PhilpottSy 10 C. B., 85. If a receipt be given for money, it may be 
shown that the payment was in fact made by a bill which proved 
worthless — Stratton y. Rastall, 2 T. R., 366; Scaife v. Jacksouy 

3 B. & C, 421. 

Where the self-prejudicing statement is in the handwriting of the 
person sought to be affected oy it, there is no difficulty in connecting 
him with it. But the connection may be established by other means. 
Thus, if a hand-bill signed by A announces that B. will do certain 
things, and the bill is circulated where B probably saw it, and he 
does the very things announced, it would be admissible in evidence 
against him — R. v. DuMeldy 5 Cox, 404 ; R, v. Rowland, id.y 436. 

Confessions are, in law, sufficient proof of guilt, at least where 
there is some independent evidence of the corpus delicti. But 
without some such evidence it would not be wise even if it 
were strictly lawful to convict on them ; see Tayl. Ev., s. 794, 
Bonnier Tr. des Preuves, s. 287. In practice they should be 
weighed with caution, even when they are made deliberately 
in open Court : for nothing is better established in juridical history 
than the fact that confessions not only of the most heinous but 
even of wholly imaginary crimes, such as witchcraft, involving 
capital and inhiunan punishments, have been frequentlv made by 
innocent persons. Mr. Best (see Ev., ss. 562 — 574), follovdng Ben- 
tham, points out that the accused may have confessed under a mis- 
take of fact, as, for instance, when under the belief that he had killed 
a man already dead, whose body he mistook in the dark for a robber ; 
or, a less rare case, under a mistake of law, as when he confesses the 
commission of murder, while his act was, in the eye of the law, only 
manslaughter, or even justifiable homicide ; or of bigamy, when in 
truth his first marriage was invalid ; or of forgery, when the instrument 
is not of a kind which it is penal to forge — R. v. Newton^ 2 Moo. C. C, 59 ; 
or of robbery, when the offence is only theft ; or of theft, when the 
taking only, and not the criminal intent, was intended to be admitted. 
Again, the confession may be made to escape from misery, as in the 
case of the slave who confessed the commission of a murder to avoid 
falling again into the power of his master — Bonnier Tr. des Preuves, 
s. 290; or torture, whether physical or moral, such as long or solitary 
confinement, repeated interrogatories, and other importunities: a 
remarkable case of which kind occurred only a few years ago in 
France, where a young woman was convicted on her confession, 
made under such influences, of the murder of her father, and was 
saved from execution only by the subsequent confession of the 
true murderer, under sentence of death for another crime. It 
may be made also for the purposes of self-interest, as in the many 
cases of English soldiers in the early days of gold digging 
in Australia, who confessed the commission of transportable offences, 
in order to be transported to that country. Confessions may 
be made also, under the influence of sheer tcedium vitcBy as in 
the case of the man who was convicted on his confession, and 
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executed for the murder of a woman who returned to her home two 
years afterwards — Bonnier, ubi. sup,; or they may be the ofi&pring of 
vanity or of disordered imagination ; or they may be made to divert 
enquiry from another and graver crime ; or to attain some desired 
object, as to give time to the real culprits to escape ; and they have 
also been sometimes made under the bad advice of real or false 
friends, as in the case of the two Booms in America, who, yielding 
to such advice under the fear that the evidence would ensure a con- 
viction, and the hope that a confession would mitigate the sentence, 
confessed the murder of a man who was afterwards found alive in 
another State — TayL Ev., s. 790; and see another case in 1 Leach, 
263n. 

When the confession is not made in Court, but depends for proof 
on the evidence of other persons, the necessity for caution and dis- 
trust is greatly increased. Confessions made to persons not in audio- 
rity are regarded by Foster as the weakest and most suspicious of all 
evidence — Cr. L., 243. Words are easily mistaken or misapplied, 
or misrepresented or misunderstood by hearers — 1 Hale, 111-2, and at 
all events are almost invariably imperfectly remembered. And, 
when hostility, alarm, credulity, interest, sympathy, or other strong 
feeling disturbs the mind, the temptation to colour, exaggerate, or 
extenuate, to interpolate malicious glosses and innuendoes, and give 
a sinister meaning to innocent expressions, is almost irresistible, and 
certainly is not resisted by the great majority of mankind — see 
Lewis, Meth. Obs. Polit., Vol. I, 188. 

Section 3. — Inferences and Presumptions of Fact 

To draw inferences has been said to be the great business of life. 
Every one has daily, hourly, and momentarily need of ascertaining 
facts which he has not directly observed — Mill's Logic, Vol. 1, 10 ; and 
many facts are daily established in Courts by no otlier means. 
Some, indeed, are not susceptible of any other kind of proo£ 
Physical or external facts may be proved directly by the testimony 
of persons under the cognizance oi whose senses they fell; but 
psychological facts, sudi as insanity, motive, intention, or know- 
ledge, are not cognisable by the senses, and can be proved only 
by inference from other faots which are so cognizable. For 
instance, whether a person who passes a base coin knew its 
nature, — whether he wno makes a false statement makes it honesdy 
or dishonestly, — whether the founder of a lost article intended, when 
he found it, to appropriate ity-'-can be ascertained only by inference 
from other facts. In the first case, his passing other bad coin, — in the 
second, the grounds of his alleged belief and the means of knowing 
the untruth of the statement, — in the third, the concealment of the 
chattle and its value, — are commonly found to supply grounds for 
arriving at the intent, knowledge, or motive. It is a matter of fami- 
liar knowledge, however, that facts of the former as well as of the 
latter kind are daily and hourly arrived at in this manner in Courts. 
This is often remiurkably illustrated in trials for murder, where the 
light which the sufferer conld have thrown on the enquiry is lost ; 
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in cases of conspiracy where the illegal combination is much more 
commonly established by inference from the acts of the conspirators 
than by direct proof; and in cases of coining, where the crime is 
more commonly proved by circumstantial evidence such as the dis- 
covery of coining tools and coins wholly or partly made in the posses- 
sion of the accused, under circumstances justifying the hostile con- 
clusion than by direct evidence. 

Whether a fact may be justly inferred from others is a question 
which is left in numberless cases to the sagacity of the tribunal. 
For instaucCy if property connected with a crime recently committed 
is found in the possession of a person, there may be just ground for 
inferring that he also is connected with it. But this would depend 
on the recency of the offence and nature of the property ; if a person 
be found with stolen property in his possession, the inference 
or presumption that he was the thief (or guilty receiver — R. v. 
I^angmead, L. & C, 427) would, if the larceny was very recent, 
and the property was not of such a character as to be likely to change 
hands rapidly, or to be honestly possessed by a person of the condi- 
tion of the accused, be so strong, that no rational tribunal would hesi- 
tate to adopt it, and to adhere to it, if the accused did not give such 
an account of the manner.in which he came by the property, as was 
at once credible and consistent with innocence — R, v. Crowkursty 1 C. 
& K., 370; R. v. Hughes^ 1 Cox, 176. But if the theft took place long 
before, and the property was of a nature to pass quickly to be 
honestly possessed by a person in the position of the accused, the 
presumption of guilt would be so weak that it would not find accept- 
ance, even provisionally, and it would have no weight even though no 
similar explanation was tendered by the prisoner — comp. R, v. Adams, 
3 C. & P., 600 ; and R. v. Cooper.Z C. & K., 318. If a man be found 
with a large quantity of base coin in his possession, it would be a 
legitimate inference, in the absence of evidence of a contrary ten- 
dency, that he intended to utter it-7i?. v. Fuller, R. & R., 308. But 
Btill a Magistrate or Jury would not, in such cases, be found to accept 
the suggested inferences without being convinced of their soundness 
with respect to the possession, if the property is not found on the 
person of the accused, or in place where he alone could, in the natural 
course of things, have access, as in a box of which he kept the only 
key, or in a room or house occupied by him alone, the possession could 
not be fixed on him without other circumstances : no inference could 
be made against him from the mere fact that the property was found 
in a house occupied by other persons as well as himself and in a place 
to which they as well as he had access ; but if other facts pointed to 
him as the offender, the discovery under such circumstances would 
have a natural bearing against him — comp. Exp. Ransley, 3 D. & R. 
572 ; R. V. fVatson, 2 Stark, 139. A few additional examples of pre- 
sumptions of fact may be added. If a carrier loses goods deli- 
vered to him for carriage, or if a coach upsets, or a railway train runs 
off the line or comes into collision with another train, or if a 
bale falls from the window of a warehouse into the street or courtyard 
and injures a passer by ; in all such cases, negligence is inferable as a 
matter of fact from the mere occurrence of the accident being in 

B 1 
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its nature not consistent^ usually speaking, with the absence of 
negligence, and the thing which causes the accident being in the hands 
or control of the defendant, for such accidents do not occur in the ordi- 
nary course of things, when proper machinery and proper care are 
used — Dawson v. Chancy^ 5 Q. B., 164; Christie v. GrtggSy 2 Camp., 
79; Carpu v. The London §• Br. Ry. Co.y 5 Q. B., 747 ; Skinner v. 

The same, 5 Ex., 787; Byrne v. Boadle, 33 L. J., Ex., 13; Scott v. 

The London Dock Co., 34 id,, 17, 220; Stokes v. Saltonstall, 

13 Peters, 181 ; see a,ho Nicholson y. The Lancashire Sf Yorkshire Ry. 
Co. ; 34 L. J. C. P., 64 ; Bilbie v. The London Br. §• S. C. E. 
Co., id., 182; Stapley v. The same, L. R., 1 Ex., 21. But of 
course the presumption would be rebutted by evidence that the ac- 
cident could not have been prevented by foresight, care, or skilly as 
if it were the act of a stranger — Latch v. Rumner Ry. Co., 27 L. J. 
Ex., 155, and it does arise whether the accident is not of a nature 
necessarily implying negligence on the part of the defendant — Stubley 
V. L. §- N. W. R. Co., 35 L. J. Ex., 3 ; Bird v. Gt. N. R. Co., 
28 L. J. Ex., 3; Common v. E. C. R., 29 id., 94; Cotton v. 
Wood, 29 L. J. C. P., 333; Smith v. Gt. E. R., L. R., 2 C. P., 
10; Daniel v. Metrop. %.,L. R., 3 C. P., 216, 591 ; Hammack v. White, 
31 L. J. ; and comp. Bennet v. Moita, 7 Taunt., 258, with The Julia, 

14 Moo. P. C.,241 ; and Rodrigues v. Hellish, 10 Ex., 110. If a bailee 
for hire of chattels loses them, the loss implies a want of that 
degree of care which he is bound to take — Reeve v. Palmer, 5 C. B., 
N. S., 84 ; Mackenzie v Cox, 9 C. & P., 632 ; but if it appears that 
the loss was by theft, the better opinion would seem to be that the 
inference of negligence would not arise — comp. Jones Bailm., 44, 
76, cited 2 Ry. & M., 276w. ; Story Bailm, ss. 38, 39, 338. From 
gross negligence fraud may be inferred — per Lord Holt, in Coggs y, 
Bernard^ 2 Lord Raym., 909 ; Lord Denman in Goodman y. Harvey, 
4 A. & E., 876 ; and Wigram, V. C, in Jones v. Smith, 1 Hare, 71. 

So, from the want of probable cause for taking a legal pro- 
ceeding, a malicious motive in takiug it is commonly inferred 
— per Lords Mansfield and Loughborough, in Sutton v. John- 
stone, 1 T. R., 545 ; but want of probable cause cannot be inferred 
from the existence of malice, id. From the fact that a person 
has profited by a fraud, it may be inferred that he was privy 
to it — R. Y. Dean, 12 M. & W., 39. If several persons do sepa- 
rately certain acts all tending to the same object, it is inferable not 
only that they have the same object in view, but they are acting in 
concert — R. v. Murphy, 8 C. & P., 297, per Coleridge, J. ; R. v. 
Bussac, 4 East., 171; R. v. Duffield, 3 Cox, 404, />cr Earle, J. 
If a person has the means of knowing a particular fact, it may be 
inferred that he actually had the knowledge of it. So, it is a 
presumption of fact arising from the ordinary course of business, 
that all the partners are acquainted with the contents of the partner- 
ship books when they have access to them — Winship v. Bank of U. 
S,, 5 Peters, 55^. If a vessel has not been heard of for a reasonable 
time after she sailed, it may be presumed that she was lost at sea — 
Tioemlow v. Oswin, 2 Camp., 85; Green y. Brown, 2 Stra., 1199; 
and that those on board perished — Watson v. King, 1 Stark, 121; 
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and that the cause of the loss was a sea peril and not unseaworthi- 
ness — Wilson V. Jonesy L. R., 2 Ex., 143* 

If a letter contained an enclosure which was afterwards seen in 
the possession of the person to whom the letter was directed, it 
would be presumable that the letter had also come to his possession ; 
and if a letter with its seal broken, were found in a desk, it would 
be a reasonable inference that the owner of the desk, if not insane, 
had read iir— Wright v. Tatham, 7 A. & E., 380, 390. If the 
signature to a deed be proved, the sealing and delivery of it are 
presumable — Talbot y. Hodson, 7 Taunt., 251; GrelUer v. Neale, 
Peake, 146 ; and see Cherry v. Heming^ 4 Ex., 631. So, if the 
attesting witnesses of a will are dead, or have forgotten the execu- 
tion of the instrument, the truth of the statement contained in 
the attestation clause may be presumed — Doe v. Davis, 9 Q. B., 
848, or even more than is stated there, when this is necessary to 
avoid imputing to them misconduct in attesting — Hicketts^ Trusts y 
29 L. J., Ch., 712 ; Cooper v. Bockett, 4 Moo. P. C, 419 ; see also 
Re Thomasy 29 L. J. P. M. & A., 33 ; Gwillim v. Gwillim, id., 31 ; 
Vinnicombe v. Butler, 34 id,, 18 ; see also Smith v. Smith, L. R., 1 P. 
& D., 143. The maxim omnia proesumuntur contra spoliatorem 
sanctions every presumption against a person who wilfully withholds 
evidence in his power by which the truth or falsehood of a matter 
of fact would appear, for the suppression implies a knowledge that 
it is prejudicial to him. Thus, if an agent for the sale of goods refuses 
to account for them, it may be presumed that he has sold them and 
received the proceeds — Hunter v. Welch, 1 Stark, 224 ; see Armory 
V. Delamire, 1 Sm. L. C. and notes ; Harden v. Hesketh, 28 L. 
J. Ex., 137. 

Similar presumptions are suggested by those common principles 
of human conduct, habit, practice, and obvious self-interest. Thus, 
a receipt for rent due for a certain month affords strong presumptive 
evidence that the rent due on the preceding months was paid, for 
a payment is, under ordinary circumstances, appropriated to the 
earlier debts. 

Whenever it is proved that a letter-book is kept, and that, accord- 
ing to the usual course of business, letters are copied into such book 
and despatched, and the letter book is produced, and it is proved 
that the letter was despatched, according to the usual practice to the 
best of the knowledge and belief of the witness, having reasonable 
ground for forming that belief, the Court may presume the despatch 
of that letter according to the usual course of business — Act II of 
1855, s. 50. And an undated acceptance of a bill of exchange may 
be presumed to have been made shortly after the date, and before 
the maturity of the bill, such being the obvious interest of the holder, 
as well as the ordinary practice — Roberts v. Bethell, 12 C. B., 778; 
22 L. J. C. P., 69. The mere cessation of correspondence for 
some length of time between a man and a woman who were engaged 
to be married, affords ground for inferring an exoneration from the 
contract — Davis v. Rumford, 30 L. J. Ex., 39. From the fact that 
a person is the owner of a ship it is inferable that the person in 
charge of it is in his employment — Hibbs v. Ross, L. R., 1 Q. B., 534. 
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From the same fact it may be inferred that he has authorized the 
master or co-owner to make contracts necessary for its preserva^ 
tion and profitable employment — Maude & Pollock on Shipping, 75 ; 
but not the doing of an illegal act — Wilson v. Rankin^ 34 L. J. 
Q. B., 63; 35iVf.,87. 

If an agent does an act which his principal might lawfully do, 
and does it as his agent, it may legitimately be inferred that he had 
authority to do it— Goff v. Gt N. R. Co., 30 L. J, Q. B., 148; 
Jodderdel v. Hareham Brick Co., 35 L. J. C. P., 278 ; but if the 
principal could not lawfully do the act, no such presumption could 
arise, for he could not lawfully authorize another to do it The 

f)resumption in such a case is that the agent did it contrary to or at 
east without the principal's orders — Earle y. Botocrofty 8 East, 133, 
per Lord EUenborough ; Poulton v. London §• S, W. R. Co., L. R., 
2 Q. B., 534. From the fact that a person is in possession of pre- 
mises, it may be inferred that he is assignee of the lease — Doe v. 

Williams, 6 B. & C, 41 ; and from his haying been for some years 
undisturbed, that he has duly paid rent — R. v. Exter, L. R., 4 Q. B., 
345. If a ship springs a leak shortly after leaving port, it may 
justly be presumed that she was unseaworthy when she sailed, if 
there be no evidence of a storm or other occurrence, after sailing, 
adequate to account for the leak — Munro v. Vandam, Park Ins., 469 ; 

Watson v. Clark, 1 Dow., 344 ; per Willes, J., in Wilson v. Jones, 
L. R., 2 Ex., 143. 

In all these and similar cases, the facts proved are evidence of 
the fact sought to be proved. They are circumstances, or facts 
standing round the main fact, from which the latter may be deduced 
or inferred — Dumont's Benth. Jud. Ev., b. 5, s. 1. But there is no 
rule of law to control the judgment of the Court ; it remains optional 
to it to draw the proposed inference, or not, according to its real 
convictions. 

In dealing with evidence of this kind, however, the Magistrate must 
carefully guard against hasty conclusions. It is one thing to see at 
a glance the conclusion which may be indicated by the evidence, and 
another to determine that such conclusion is, with moral certainty, 
necessary and irresistible. A child is heard crying and entreating 
her uncle, who was also her heir, not to kill her. She disappears ; 
and the uncle, being required to produce her, procures another child 
to personate her. He is tried for the murder of his niece, is convicted 
on these facts, and executed. The girl is afterwards found living in 
the next country, to which she had fled after the beating — 3 Inst, 
232. A man is found shot in a field, with the pistol of A. at his 
side ; and in A.'s hat, in his house close by, is found a paper recently 
in the possession of the deceased. A. is tried, convicted, and executed ; 
some months after another man confesses that he was the murderer; 
that he had taken the pistol from A.'s pillow, and had put the paper into 
his hat — Bot/nton's case, Wharton's Amer. Cr. L., 272. An angry 
woman threatens a man that she will get his hams cut across. He 
is shortly afterwards found in that condition dead. The woman is 
convicted and executed ; and it afterwards appears that the murder 
was perpetrated by another person who had overheard the threat, 
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and had conceived from it the idea of committing the crime in the 
manner described ; 5 Causes C^l^bres, 437. A man is seen with a 
hatchet in his hand pursuing, towards the Ganges, another whom 
> he had been heard to threaten with death as the seducer of his sister. 
The pursuer returns from the river alone, and the pursued disappears. 
The former is convicted of having murdered him ; but the latter had 
swam across the river, and was afterwards found in another district — 
Ex relatione. In the case which is the ground-work of Rossini's 
^^ La Gazza Ladra, " a man in France was executed for stealing articles 
found in a place to which he alone was supposed to have access, 
though in truth they had been deposited there by a magpie. In all 
these cases, there was cogent evidence indicative of the guilt of the 
accused, but in all the inferences proved erroneous (in the last 
there was a confession extorted by torturing) ; and they illustrate 
the danger which attends the deduction of a supposed fact from 
other facts, and the necessity of guarding agamst the natural 
proneness to come to such conclusions without great circumspection. 

It is also necessary, no doubt, to guard against that excessive 
distrust which refuses to accept the most cogent and irresistible 
deductions, because there still remains an impalpable element of 
doubt. But this is a rarer form of error ; scepticism is as much 
rarer than credulity, as mental culture is rarer than ignorance. 
Absolute certainty being unattainable, the mind must yield to moral 
certainty. The proper rule is that the tribunal before condemning 
ought to be persuaded of the guilt of the accused to the same extent 
and with the same certainty as men would require in their own 
most important concerns — per Lord Tenterden. It should have the 
highest degree of certainty which the practical business of life admits 
of; but absolute certainty is not required, for it is unattainable — 
per Pollock, C. B., in R. v. Kokl—Q,. B., Jany. 12, 1865. 

Mr. Starkie suggests that those who have to determine the effect 
of circumstantial evidence should take care that the circumstantial 
facts are fully established (and it may be added that all the facts 
should be collected, and all possible sources of inquiry be exhausted) ; 
(2) that the facts should be consistent with the conclusion which they 
are said to support ; (3) that they should be of a conclusive nature 
and tendency ; (4) that they should, to a moral certainty, exclude 
every other hypothesis; (5) that the corpw^ delicti should be proved 
by direct testimony ; and (6) that circumstantial evidence should 
never be relied on, when direct evidence, which might have been 
given, appears to be wilfully withheld ;. for instance, that a contract 
should not be implied from acts, when similar contracts are usually 
ill writing, and the absence of such writing, without satisfactory 
explanation, suggests the suspicion that it is not withheld without an 
intention of suppressing some stipulation adverse to the party who 
T\nthhold8 it— see Robinson v. Gt W. R. Co., 35 L. J. C. P., 123 ; 
unless, indeed, the direct evidence could be procured only at the 
expense of a preponderating number of inconveniences, such as 
delay, expense, and vexation — Benth. Jud. Ev. by Dumont, b. 5, ch. 
17. The last point suggests the additional remark that direct 
evidence should be viewed with equal suspicion, when circumstantial 
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evidence, which must be in existence, if the direct testimony be true, 
is not produced. 

With respect to the fifth point. Lord Hale advises that a person 
should never be convicted of stealing the goods of somebody* 
unknown, merely because he would not give an account of how he 
came by them, unless there were proof that a felony had been com- 
mitted of the goods ; and that a person should never be convicted 
of murder or manslaughter, unless the fact was proved to have been 
done, or (where the evidence was circumstantial only) the body was 
found dead — 2 Hale, 290. The former suggestion, however, would 
not prevent a conviction, merely because the goods were incapable 
of accurate identification, as if a stranger were found in a pepper- 
warehouse, with a quantity of pepper in his possession similar to that 
kept there, in which case the corpus delicti might be satisfactorily 
established by the additional fact that the accused had no lawful 
business in the place, and by his behaviour ; nor to such a case as 
that of a man goin^j: sober into a place filled with casks of wine 
belonging to different owners, and leaving it drunk, where the in- 
ference would be irresistible that he had stolen some of the wine 
in the cellar, though it might not be possible to determine from what 
casks he had drawn it — per Maule, J., in R, v. Burton^ 1 Dears, 284. 
Persons employed in carrying general merchandize, which is not 
capable of strict identification, nave often been convicted at the 
Old Bailey on evidence of their having been found with goods of the 
like kind upon them, recently coming from ships and wharves where 
such goods were — 2 East, P. C, Q^Q. In a case of murder, the act 
might be sufficiently proved to have been done, without positive 
evidence of death ; as where the accused is seen on board a ship at 
sea throwing overboard another man who is never afterwards heard 
of, and a billet of wood found near the spot, as well as the clothes 
of the accused, are stained with blood. In such a case, there would 
be abundant evidence of the act having been done, though the dead 
body was not found, and though it was within the limits of possi- 
bility that the person thrown overboard was picked up by another 
vessel — R. v. Hindmarsh^ 2 Leach, 569. 

Section 4. — Rebuttable Presumptions of Law. 

The presumptions or inferences to be drawn from facts are not 
always left to the discretion of the Court, as in the cases already men- 
tioned. Some facts have been found so frequently or so invariably 
connected with others, whether as antecedent, consequent or con- 
comitant, or so repugnant to others that when the existence or occur- 
rence of one is proved, the presence or absence of the other may be 
inferred with prooable or absolute correctness. In cases where this 
connection or repugnance has been generally observed, the law does 
not leave the inference to the adoption or rejection at pleasure, of the 
tribunal, but has embodied the results of such observations into rules 
or maxims, and requires that the inference shall be drawn agreeably 
to them. Thus, observation teaches that very young children are in- 
capable of forming a felonious intention, and that even for some years 
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beyond the first period of life, the probability is that if they commit 
a felonious act, it is done without felonious intention. The law, adopt- 
ing the general fact or truth thus established, limits the former period 
to the first seven years, and the latter to the age of twelve ; and 
declares that children under seven are conclusively, and those between 
seven and twelve are presumedly, incapable of a felonious intention 
— I. P. Code, 82, 83. When, therefore, it is proved in any case 
that the prisoner falls under either category, it is imperative on the 
Court to draw the inference indicated or comprised in the general 
rule, either conclusively or provisionally, according to the nature of 
the legal presumption ; or m other words, proof of the fact is either 
absolutely or provisionally dispensed with. The rules or maxims are 
called presumptions, and, to distinguish them from the presumptions 
of fact already mentioned, are called presumptions of law. With 
them are classed also those rules, based either on the results of 
experience or on public policy, which require that certain facts shall be 
assumed antecedently to all proof, such as that persons are of sound 
mind innocent of crime, and not defective in religious faith so as to 
be incapacitated as witnesses. 

It is not always easy to determine whether a presumption is one of 
fact only, or of law. Several have, perhaps, insensibly passed from 
the former into the latter class ; some may be found in the former 
class in one branch of the law, and yet failing in the latter in another 
branch. Thus, the presumption, which is one of fact in the criminal 
law, that actual knowledge is inferable from the possession of the 
means of knowledge, becomes a conclusive presumption of law where 
the doctrine of constructive notice applies — Sug. Vend. & Purch., 
c. 24, 8. I ; Boursot v. Savage, L. R. I. Cn., 134 ; Wilson v. Hart, L. R., 
1 Ch., 463 ; Van Toll v. S. E. R. Co., 31 L. J. C. P., 241. See 
also Pennell v. Deffell, inf., p. 210. 

Grants, Charters, Letters Patent, Conveyances, and other instruments, 
and even Statutes and public orders, have been presumed, in support 
of rights and interests of which there has been long-continued modem 
user, and which could not have been legally created without such 
instruments, or to account for a fact or state of things for which the 
supposed document would reasonably account, and which would pro- 
bably not have happened or existed without it, although in point of 
fact the tribunal does not believe that any such instrument consisted — 
Jenkins v. Harvey, I C. M. & R., 877 ; Shepherd v. Payne, 33 L. J. 
C. P., 158 ; Traherne v. Gardner, 25 L. J. Q. B., 201 ; Stafford v. 
Llewellyn, Skin, 75 ; Mills v. Mayor of Colchester, L. R., 2 C. P., 
476. Thus, before the Prescription Act (2 & 3 Wm. IV, c. 71), grants 
were constantly presumed in support of long-enjoyed franchises and 
other incorporeal rights, as of way or light ; Co. Litt., 261a, Butler's 
note. Where the legal estate ought to have been conveyed by 
trustees to the beneficial owner, such a conveyance has, after the 
lapse of a considerable time, been presumed — per Lord Mansfield in 
Lade v. Holford, as explained by Lord Kenyon in Doe v. Sybourn, 
7 T. R., 3 ; and Goodtitle v. Jones, id., 49 ; England v. Slade, 4 T. R., 
682. If a person has been long in possession of land, not only is 
seisin in fee a presumption of fact, but if his title be proved to be a 
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grant &om the Crown which turned out to be void, the long possession 
may be legitimately referred to an earlier title, and the void grant 
may be presumed to have been merely supplementary and coiifirma- 
tory, not substitutional — Doe v. ffiUoriy 10 Moo., 502, 527. 

From the fact that a person served as an apprentice sixty years 
before, it was presumed that he had been iluly bound by indenture — 
R. V. Fordingbridge, 27 L. J. M. C, 290. From the practice of the 
public, of passing over a way for such a length of time as would rea- 
sonably justify the inference of dedication, the land-owner is presumed 
to have dedicated the way to the public — Dovaston v. Payne^ 2 Sm. 
L. C. and notes ; subject, however, to any obstructions with which it 
may appear encumbered — Fisher v. Frowse, 31 L. J. Q. B., 212 ; 
ace. C. P. in Bobbins v. Jones, 33 L. J, C. P., 1 ; see Morani 
v. Chamberlain, 30 L. J. Ex., 299. If a highway (which, it may be 
mentioned incidentally, when bounded on either side by fences, is 
presumed to be publici juris over the whole space between them, 
though the whole may not be metalled or kept in order for passage — 
R. V. The U. K. Electric Telegraph Co., 31 L. J. M. C, 166) has 
long been stopped up, the presumption is that this was done by the 
proper legal authority, viz. in England, by an order of Justices— 
Williams v. Eyton, 27 L. J. Ex., 176. This class of presumptions, 
which in strictness belongs to that of presumptions of fact, though 
occasionally spoken of in language fnore applicable to presumptions 
of law of the rebuttable kind (see ex. gr. per Blackburn, J., in 
Shepherd v. Fayne, 33 L. J. C. P., 158,160; Jenkins v. Harvey, 2 C. 
M. & R., 393 — comp. per Watson, B., in Williams v. Eyton^ uhi sup, ; 
per Wightman, J., in the same case, 28 L. J. Ex., 146 ; per Martin, B.,) 
in Mounsey v. Imray, 34 id., ^^, and see R. v. Fordingbridge^ ubi sup. 
may, in a certain sense, be said to be intermediate between the two ; 
for they are to all intents imperative, not optional. For when certain 
facts have been considered by the Courts to lead to certain inferences, 
it Is not optional to reject those inferences, though in strictness they 
are presumptions of fact only. Thus, in considering the question 
whether the property in goods passed on sale to the purchaser, which 
is a question of intention, a certain inference must be drawn from 
certain facts. If on the shipment of goods the bill of lading is sent 
endorsed to the purchaser, the inference is inevitable that the property 
was intended to pass, while if the bill of lading was sent by the ven- 
dors to their agents with instructions to hand it to the purchaser on 
payment, the necessary inference would be that the property was 
not intended to pass to him till payment — Shepherd v. Harrison, 
L. B., 4 Q. B., 196. Like the rule which directs that Juries should 
never believe the unsupported evidence of an accomplice, but yet 
leaves them at liberty to do so (see inf,, sec. 15), the maxim that 
is to be presumed which reasonably accounts for the actual state of 
things (per Bay ley, J., in jR. v. St Marylebone,4tDowl, & R., 475) may 
be one of common sense only, and not of imperative law ; but, like 
that rule it could not be disregarded, whatever might be the real con- 
victions of the tribunal, without what would be, in a legal sense, mis- 
conduct — see Jenkins v. Harvey, 1 C. M. & R., 877 ; Bryant v. Foot, 
L. R., 3 Q. B., 497 ; Holford v. George, id., 4 Q. B.. 639. 
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Presumptions of law are divided into two classes ; viz.^ those which 
are accepted as provisionally true only, and which it is permissible to 
disprove or rebut, but which are conclusive if not met, and those 
which are conclusive and irrebuttable, excluding all evidence contra- 
dicting them. For instance, that a ship belongs to the country of 
which its owner is a subject, is a presumption of the former kind ; that 
she belongs to the country under whose flag and pass she sails is a 
presumption of the latter kind — see The Viffilantiay 1 Rob., 1 ; The 
San Jose Indiano, 2 Gal., 268. Presumptions of law are often spoken 
of in our books by the names given to them by the jurists of the 
Middle Ages; the former being proesump f tones juris, the Isitter prossump^ 
Hones Juris et de jure. Presumptions of fact were styled in the same 
law, prmsumptiones facti, or hominis. 

Among prima facie or rebuttable presumptions of law may be 
classed the following, viz., that a child between seven and twelve is in- 
capable of a felonious intention — 1 Hale, 127 ; I. P. Code, s. 82 ; that per- 
sons living together as man and wife, and reputed to be man and wife, 
have been legally married — Read v. Passer, Peake, 233 ; /?. v. Bramp* 
ton, 10 East, 282, that they are capable of intercourse and have inter- 
course ; that children bom in wedlock are legitimate — Hargrave v. 
Hargrave, 9 Beav., 552 ; that the wife, if not living apart and in 
adultery, has her husband's authority to contract for necessaries suit- 
able to his position in life — Manhy v. Scott, and notes, 2 Sm. L. C. ; 
Jolly V. Hees, 33 L. J. C. P., 177 ; and that if she commits a crime 
(except murder and perhaps robbery — see the cases collected in R. v. 
Cruse, 8 C. & P., 546) in her husband's presence or company, she 
acts under his compulsion — 1 Kuss. Cr. L., 18 ; Coleman v. Coleman, 
L. R., I P. & D., 81 ; R. v. Wardroper, 29 L. J. M. C, 116. 

Another presumption of this class is that which assumes, until the 
contrary is proved, that persons are of sound mind, are innocent of 
criminal, fraudulent, illegally violent, and other wrongful acts ; for such 
acts are primd facie improbable, being opposed to the tutelary 
sanctions of law, honour, and religion— JBenth., 175, 178. But this 
presumption does not arise where the proof is necessary to establish 
an exemption from a legal liability. Thus, if a shipowner seeks to 
escape from liability for damage done by his ship in a collision, on the 
ground that it resulted exclusively from the negligence of his pilot 
whom he was bound by law to take, it is incumbent on him to prove 
that the master and crew were not guilty of negligence — The lona, 
L. R., 1 Ad. & EL, 426. And the presumption of innocence is the 
foundation of others. Thus, though it is presumed that any inter- 
lineations, erasures, or mutilations, found in a will were made by the 
testator after execution — Doe v. Palmer, 16 Q. B., 747; Cooper y. 
Bockett, 4 Moo. P. C, 419; Sutton v. Cooper, 3 C. B. N. S., 87 ; 
Christmas v. Whinyates, 32 L. J. P. M. & A., 73; Act XXV of 1838, 
s. 17, except when the interlineation is necessary to complete the 
sense of an otherwise imperfect or absurd sentence, and appears 
written in the same ink, when a contrary presumption arises — Re Cadge, 
L. R., 1 P. & D., 543 ; an interlineation in a deed, record, or affidavit, 
is presumed to have been made before execution or swearing, and not 
after — Trowell v. Castle, 1 Keb., 22; Fitzgerald v. Fauconberg, 

C 1 
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Fitzgib., 204 ; E. v. Gordoiiy 25 L. J. M. C, 10 — because to suppose 
that such an alteration in a deed was made after execution^ would be 
to presume a fraud or wrong — Doe y, Calomere^ 16 Q. B., 746— p^r 
Wilde^C. J., in Robinson y. Burbridge, 1 L. M. & P., 104. The 
presumption, it must be added, was formerly the reverse, and is per- 
haps still so when the alteration in the deed, however ancient, is an 
erasure — see Cooper v. Bocketi, 4 Moo. P. C, 419, 451. It is also 
different when the instrument is a bill or note (or receipt — 4 Moo. P. 
C, 451), in which cases it is incumbent on the holder to show that the 
alteration was made before execution — Knight v. Clements, 8 A. & E., 
213 ; Henmanv. Dickinson^ 5 Bing., 183. As to alterations in ships' arti- 
cles, see Merchant Shipping Act, 1854, s. 163 ; see Cariss y. Patter sail, 
2 M. & Gr., 890 ; and Hamelin v. Brick, 9 Q. B., 366. In an action 
on a policy, it is presumed, primd facie, that the ship was seaworthy 
when she went to sea — Parker v. Potts, 3 Dow., 31 ; Davidson v. Bur» 
nand, L. R., 4 C. P., 117. When it is shown that a testator had his 
will in his possession, but it is not found after his death, the primd 
facie presumption is that he revoked it by destroying it himself animo 
revocandi, for to presume that it was destroyed by another, would be 
to presume a crime — Helyar v. Helyar, Ca. Temp. Lee, 472 ; Brown 
V. Brown, 27 L. J. Q. B., 173 ; Welch v. Phillips, 1 Moo. P. C., 299 ; 
and Inch v. Finch, L. R., 1 P. & D., 311 ; but this presumption does 
not arise if he became insane after making the will and continued so 
till his death, for he could have no animus revocandi in that state — 
Harris y, Berral, 1 Sw. & Tr., 153; Sprigge v. Sprigge, L. R., 
1 P. & D., 608. The ordinary presumption against fraud is sometimes 
reversed, as, for instance, in dealing with admissions of adultery in 
divorce suits, or of desertion from the army, or with secondary evi- 
dence ; in which cases fraud, and not bona fides or innocence, is primd 
facie presumed. In some cases, indeed, the presumption is conclusive — 
Pennell v. Deffell, 23 L. J. Ch., 119. 

A valuable consideration is always primd facie presumed by law in 
favour of bills and notes, when sued upon — Byles on Bills, ch. 10 ; 
comp. Eastwood y. Bain, 28 L. J. Ex., 74 ; but if there is evidence 
that the instrument is a forgery, or was obtained from the defendant 
by fraud or crime, or that it was founded on an illegal consideration, 
the presumption ceases, or rather is reversed, and it becomes incum- 
bent on the holder to prove that he gave consideration — Mather v. 
Maidstone, 26 L. J. C. P., 58 ; Mills v. Barber, 1 M. & W., 425 ; 
Harvey v. Towser, 6 Ex., 656; Smith v. Braine, 16 C. B., 244; Hall 
V. Feiherstone, 27 L. J. Ex., 308; 3 H. & N., 389; Hogg v. Skeen, 
34 L. J. C. P., 153. From the occupation or possession of land or 
chattels the absolute ownership is primd facie presumed — Doe v. Dye^ 
ball, Moo. & M., 346; Asher v. Whiteloek, 35 L. J. Q. B., 17; 
and ownership of land is presumed from acts of ownership, such 
as the receipt of rent from the occupier, making repairs, the exclusive 
taking of sand and seaweed from the shore, and other acts of the like 
nature which could hardly have been done, for any length of time 
at least, by any other person than the owner — R. v, Brummit, L. & 
C, 9; Chapman y. Jones, L. R., 4 Ex., 273; Calmody v. Rowe, 6 C. 
B., 861; Duke of Beaufort v. Swansea, 3 Ex., 413. 
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Another presumption of law of the rebuttable class is that persona 
acting professedly in public appointments and treated by others as 
filling them have been duly appointed to them, whether they acted 
before^ or within a reasonable time after, in the same capacity — Doe v. 
Young y 8 Q. B., 63. Magistrates, constables, and policemen, commis- 
sioners to take affidavits of officers and soldiers, may thus be proved 
to be what they purport to be — Berryman v. Wise^ 4 T. R., 366 ; 
Butler V. Fordy 1 C. & M., 662 ; R. v. Gardner, 2 Camp., 513 ; i?. v. 
Howard, 1 M. & Rob., 187; H^otton v. Gavin, 16 Q. B., 68. A 
similar presumption exists, except in the cases mentioned, sup. chap. 
II, s. 8, in favor of the regularity of official acts and judicial proceed- 
ings, in pursuance of a duty imposed by law. Thus, if a person 
acting as a Justice, commits a man for trial, it is presumed at the trial 
that he who so acted not only was in the Commission of the Peace, but 
that he took down properly the depositions of the witnesses and the 
examination of the prisoner, since it was his duty to do so — Parsons v. 
Brown, 3 C. & K., 295 ; R. v. Benson, 2 Camp.^ 507 ; Cannell v. 
Curtis, 2 Bing., N. C, 228 ; Mulcahy v. R., L. R., 3 H. L., 322 ; see 
also Cheney v. Courtois, 32 L. J. C. P., 116, where the officer was 
misdescribed, and Baker v. Cave, 26 L. J. Ex., 190 ; and see Marshall 
V. Lamb, 5 Q. B., 115. So firom the fact that divine service has been 
long performed in a chapel, a presumption arises that it was conse- 
crated even though marriages were never celebrated there — Rugg v. 
Kingsmill, L. R. Ex., 100, & Ex., 350 ; and from the fact that persons 
were married in a chapel in the presence of the registrar, and that 
the marrif^e was entered in his booK, the le^al presumption is that it 
was duly registered — Sichel \, Lambert, SS fj, o. C. P., 137; R. v. 
Cradock, 3 F. & F., 837. The same presumption arises from the 
course of business in public offices ; for instance, that a letter which 
has been posted has reached its destination — Woodcock v. Couldsworth, 
6 M. & W., 124; Dunlop v. Higgins, 1 H. L., 381 ; Best Ev., s. 402, 
&c.; and see Act VIII of 1859, s. 66. And though this presumption is 
not one of law, or imperative on the Court when the duty in question 
is not imposed by law — per Willes, 3 ,,1x1 Fitzgerald y. Dressier, 2d L. 
J. C. P., 120, it is frequently applied to such cases as a presumption 
of fact — see ex. gr.. Doe v. Davis ; Re Ricketfs Trusts and other 
cases cited, sup. It seems also a presumption of law of the class 
under consideration, that an instrument or writing was made on the 
day of its date, except where there is a presumption or suspicion 
of fraud or collusion — see Tayl. Ev., s. 137 ; Dickson v. Evans, 
6 T. R., 57. The same presumption arises if the stamp on the 
instrument is obliterated — Doe v. Coombs, 3 Q. B., 687. If a cor- 
porate seal is attached to it, this is presumed to have been done by 
due authority — Darev v. The Tamar Ry. Co., L. R. 2 Ex., 158. 
If the instnunent is lost, it is presumed to have been duly stamped, 
in the absence of evidence to the contrary — Pooley v. Godwin, 4 A. 
& E., 94; Crisp v. Anderson, 1 Stark., 35. if it is thirty years 
old, and is produced from the proper custody, it is presumed to 
have been duly executed, even where there are grounds for suspect- 
ing that it was cancelled— Rose. Ev. N. P., 120, 10th Ed. ; An- 
drews v. Motley, 32 L. J. C. P., 128 ; a presumption founded iu 
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the great difficulty in some cases^ and the impossibility in others^ after 
the lapse of a long time of proving the handwriting of the parties 
making the instrument or attesting it {ver Cur.y in Andrews v. 
Motley)^ who, indeed, are presumed to be dead — 1 Stark. Ev., 521. 

Other presumptions exist as to the effect of the lapse of time. 
Things shown to have once existed, are presumed to continue to 
exist until the contrary is proved. Thus, a partnership or agency 
is presumed to continue till its determination is proved — Trueman v. 
Loader, 11 A. & E., 789. If it is proved that a document came 
to the possession of a person, it is presumed to continue in his 
possession — Henry v. Leigh, 3 Camp., 502. If it was unstamped, 
the presumption is that it nas continued unstamped — Clomadence v. 
Carrel, 25 L. J. C. P., 216. This presumption of continuance is 
modified when applied to the continuance of life. If a person has 
not been heard of for seven years (in Hindu law, twelve years), 
it is presumed at the end of that period that he is dead — Doe v. Jes^ 
son, 6 East., 85 ; Hopewell v. De Pinna, 2 Camp., 113; 19 Car., 2, 
c. 6 ; Morley Dig. Evid., 9 ; [^But by the law as current in Benares 
fifteen years will be allowed for re-appearance, if the absentee at the 
time of his departure was under fifty years of age — ib., 10,] but there 
is no presumption as to the exact time of his death — Nepean v. 
Doe, 2 M. & W., 910; 2 Sm. L. C. ; Re Smith, 31 L. J. P. & M., 182. 
[According to the Mahomedan law the death of an absent person 
may be presumed when 90 years have elapsed from the date of his 
birth— Morley Dig. Ev., 20.] 

But within the seven years, there is no presumption that he is 
still alive : the question is purely one of fact, unaided by legal pre- 
sumption — Lapsley v. Grierson, 1 H. L., 498; R. v. Lumley, 
L. R., 1 C. C., 196 ; In re Beasney's trusts, L. R., 7, Ch., 498; for 
instance, it was inferred, as a matter of fact, that a person in poor 
circumstances and bad health, who was entitled to dividends on 
stock payable in April and October, and who had received the 
dividends in May, but not in October 1860, and was never after- 
wards heard of (down to 1869), had died before November 1860. 
In proceedings for the wages of seamen supposed to have been lost 
with their ship, if it is proved that the ship left a port of departure 
twelve months or more oefore the suit, and it is not shown that she 
has been heard of within twelve months, she is deemed to have been 
lost with all hands on board, either immediately after she was last 
heard of, or at such later time as the Court which hears the case 
tldnks probable — Merchant Shipping Act, 1862, s. 21. 

If a collision between two ships takes place, and one of them sails 
away instead of rendering all practicable assistance to the other to 
avert danger caused by the collision, it is presumed, in the absence 
of proof to the contrary, that the ship so sailing away was the wrong- 
doer unless she had a reasonable excuse for not rendering assistance — 
Merchant Shipping Act, 1862, s. 33. 

When presumptions conflict, it is in general for the tribunal to 
determine their relative weight — Best Ev.,s. 331. Some are stronger 
than others. Thus, though innocence is prima facie presumed in 
favour of a prisoner, yet as soon as it is proved that he did an act 
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from which the law presumes malice, the latter presumption prevails 
over . the former. If, for instance, he is tried for murder, he is 
presumed to be innocent until it is shown that he struck the fatal 
blow ; but the presumption of malice which arises from this fact 
prevails over the first. Where a woman married a little more than 
twelve months after her first husband was last heard of, the presump- 
tion in favour of innocence prevailed over that of his being alive at 
the time of the second marriage — R. v. Twyning, 2 B. & A., 388. 
But in a similar case when the second marriage took place only 
twenty-five days after the date of a letter received from the first 
wife, the Jury rightly presumed, as a matter of fact, in favour of the 
continuance of life — R, v. Harhorncy 2 A. & E., 540. 

Where a ship is registered as British, the certificate of registry 
being primd facie evidence of the facts therein stated is evidence 
that the owner is a British subject ; but if it be proved that he 
was bom an alien, no presumption would arise, at least to the prejudice 
of a stranger, that he had obtained letters of denization to support 
the presumption against his having committed the misdemeanor of 
making a false declaration — M. S. A., 1854, s. 107; R. v. Bjornsen^ 
34 L. J. M. C, 180 ; and see The Princess Charlotte, Br. & Lush., 75. 

Section 5. — Conclusive Presumptions of Law, 

The other class of presumptions of law consists of those which 
admit of no rebuttal or contradiction. Thus, as already mentioned, 
it is in law undeniable truth that children under seven are destitute of 
that malice which is essential to the commission of a felony ; and it is 
laid down as equally conclusive in England that boys under fourteen 
are physically incompetent to commit a rape as principals in the first 
degree, and that girls under ten cannot give consent to sexual inter- 
course, or to an attempt at it — R. v. Beale, 35 L. J. M. C, 60. No 
evidence, therefore, however clear, of precocious viciousness or capa« 
city, or of the actual perpetration of the offence, can displace these 
conclusions of law—/?, v. Phillips, 8 C. & P., 736; R. v. Brimilow, 
9 C. & P., 366. To this class of presumptions also belong the rule 
applicable in cases of breach of the cnminai law and of contract, 
that sane persons intend and desire the probable consequences of 
their voluntary acts, and therefore that he who does an act without 
legal justification, the consequence of which will be probably injurious, 
intends that injurious consequence — R. v. Dixon, 3 M. & S., 11; R. 
V. Moore, 3 B. & Ad., 188, per Littledale, J. Thus, it is conclusively 
presumed that a man who fires at another, or into a crowd, intends 
to do a personal injury ; that in burning a house, or forging a name to 
a bill, he intends to injure or defraud ; and that in handing, on the eve 
of insolvency, his property to a friend, he intends to defraud his credi- 
tors — Bills V. Smith, 34 L. J. C. P., 68 ; Graham v. Chapman, 21 L. J. 
C. P., 173 ; and that the parties to an agreement, the necessary effect of 
which is to defeat the ends of justice, had in fact that object in view — R. 
V. Bamp,,6 Cox, 167 ; see alsoi?. v. Vantandillo, 4M. & S., 73; fVil" 
Hams V. Bat/ley, 35 L. J., Ch. 727: what the actual intention was is in 
such cases immaterial — R. v. Vantandillo. Thus, if a man sells an 
obscene publication, the sale is an offence, although the object of the sale 
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was not to deprave the reader, but to expose the writer or the doctrines 
of a sect— ^. V. Hicklin, L. B. 3 Q. B., 360 ; see 2 Russ.' Cr., 786 ; R. 
V. Nat/lor^ L. R., I C. C, 4. But this presumption does not extend 
to consequences from whic^ tlie party could derive no advantage or 
gratification. Thus, a man who presents a forged cheque at a hank, 
unquestionably desires to obtain cash for the note and to defraud 
the banker; but if he induces a third person to cash the cheque, he 
can have no wish that it should be afterwards presented at the bank, 
but the reverse, since he can gain nothing and risks detection by that 
step ; therefore, though presentment is a probable consequence of hia 
obtaining money for the cheque from the third person, it is not such a 
consequence as he can be presumed to have intended — i?. v. Garrett, 
Dears!., 232 ; 23. L. J. M. U., 20. It is also a conclusive presumption that 
a person cannot intend that which he is in law incapable of perform- 
ing. For this reason, a boy under fourteen cannot in England be 
convicted of assaulting a woman with intent to commit a rape upon her 
—R. V. Eldershaw, 3 C. & P., 396 ; R. v. Jordan, 9 C. & P., 118. 

From an act in itself, or primd facie, illegal, the law conclusively pre- 
sumes a criminal intent until justifying or excusing circumstances are 
proved — R, v. Woodfall, 5 Burr., 266 1; thus it is a conclusive presumption 
that malice exists in homicide and libel — Haire v. Williams , 9B. & C, 
643; CurVs Case, 2 Stra., 788 ; R. v. Harvey, 2 B. & C, 257, when 
none of the circumstances recognized by law as palliating or justifying 
are present — 3 Inst., 51; Bromage v. Prosser, 4 B. & C, 247. So in cases 
of malicious mischief — R. v. Foster, 6 Cox, 25. It is a conclusive pre- 
sumption that a child bom in wedlock is the child of the mother^s 
husband where the impossibility of intercourse between her -and him 
is not established ; see the cases collected in Legge v. Edmonds, 25 L. J. 
Ch., 125 ; Atchleyy. Sprigg,SS L. J. Ch., 345, that an act done by 
one of several confederates in the prosecution of a common design and 
in pursuance of it is authorized by all the others — Fost. Cr. L., 351, 4 ; 
1 Russ. Cr., 29. So an act innocent in itself is conclusively presumed 
to have been unlawful when followed by another unlawful act Thus, 
the law eives everybody authority to enter atavei*n, to a landlord to dis- 
train to me owner of land, to distrain animals damage feasant, to a rever- 
sioner to enter to see if waste is done, to the commoner to enter 
on the land to see his cattle. But if he who enters the tavern does 
a trespass, as if he carries away anything, or if the lord who dis- 
trains for rent, or the landowner for damage feasant works or kills 
the distress, or if he who enters to see waste breaks the house or 
stays there all night, or if the commoner cuts down a tree, in these 
and other like cases, the law conclusively adjudges that he entered 
for that purpose — The six Carpenters^ case,S Rep., 1466 ; 1 Sm. L. C, 

To this class of legal presumptions belongs the principle on which 
implied contracts are founded. In a multitude of transactions a con- 
tract is inferred from the circumstances and the acts of the parties, 
all&ough no contract was in fact ever entered into. . K, for instance, 
one sends to a shop for goods, or calls for refreshment at an inn, 
he is presumed to have contracted to pay for what he takes. 

If A., at the request of B., pays money to C.,the law presumes 
a promise on his part to repay B. If he takes B.'s goods and sells 
them, he is presumed to have contracted to pay to B. the proceeds. 
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If he employs him to work as an agent or servant^ he is presumed 
to contract to pay him a reasonable or customary remuneration for 
fais services — See Addison Contr., ch. 1,8. 3; in such cases, though 
there has been no contract in point of fact, the law imposes the 
obligation and confers the corresponding rights of one, on considera- 
tions of the plainest justice. Again, where a tenant holds over after 
the expiration of his lease, or after a waiver of notice to quit, or a 
partnership is continued after the expiration of the articles, it is 
presumed that the provisions of the expired instruments regulate the 
new tenancy or partnership so far as they are compatible with a yearly 
holding, or a partnership at will — Doe v. BelU 5 T. R., 471 ; Doe v. 
Amey, 12 A. & E., 476; Clarke v. Leach, 32 L. J., Ch., 290; Woods v. 
Lamb, 35 L. J., Ch., 308; Tayleury. Waldin, L. R., 3 Ex., 303; see 
also The Ecclesiastical Commissioners v. Menal^ L. R., 4 Ex., 162. 

Another of these presumptionsywrw et de jure is the one that the 
judgments of superior Courts are conclusively presumed to be 
correctly drawn up— Co. Litt., 200a. Evidence therefore is not admis- 
sible to contradict any of tire facts which are therein stated as con- 
stituting the history of the proceedings taken in the cause. Thus it 
would not be allowable to a prisoner brought up upon Habeas Corpus^ 
after conviction in such a Court, to prove m contradiction to the 
record, that his offence had not been committed within the territorial 
limits of the jurisdiction of the Court — Exp. Newton, 24 L. J. C. P., 
148 ; or that the Court was not held by the Judge named on the 
record — Molins v. Werby, 1 Lev., 76 ; or that the verdict was not 
duly taken in the presence of the Judge — R. v. Carlile, 2 B. & Ad., 
362 ; Preston v. Peehe, 27 L. J. Q. B., 424 ; or was wrongly entered 
by mistake — Reed v. Jackson, 1 East, 355 ; Coman v. Braidwood, 
1 M. & Gr., 882 ; Reynolds v. Fenton, 3 C. B., 187 ; see also Irwin 
v. Grey, L. R., 2 H. L„ 20; Kelly v. Morray, L. R., 1 C. P., 667. 

It is also conclusively presumed that every fact, without proof of 
which the verdict could not lawfully have been found, was proved at 
the trial. The record is conclusive evidence that such a judgment 
was pronounced on the day of its date, and is in force, and it is 
equally conclusive as to the legal consequences of the judgment. 
Thus, if in any case, — as, for instance, in an action by a surety against 
his co-surety for contribution, — ^it were relevant to the enquiry to 
prove that a judgment for a certain sum of money had been given in 
favour of one person against another, or to prove on cross-examination 
that a witness was convicted of a certain offence, the record would 
conclusively prove those facts — Thomas v. Ansley, 6 Esp., 80; Oreen 
V. The New River Co., 4 T. R., 590; Tarleton y. Tarleton, 4 M. 
& S., 21 ; PritchardY. Hitchcock, 6 M. & Gr., 150. An unreversed 
judgment raises the conclusive presumption that the proceedings to 
obtain it were instituted with good cause and not maliciously — BasebS 
V. Matthews, L. R. 2 C. P., 684. But if the judgment was pronounced 
by an inferior Court having no jurisdiction, it would not be 
evidence that the party had been convicted, or had incurred any 
liability — 2 Sm. L. C, 659. It is always open to a stranger to the 
judgment, when it is used as evidence against him, to show that it is 
void for fraud — Tlie Duchess of Kingston's case, 2 Sm, L. C. 
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In general, the judgment proTes no more than its own existence aad 
itfl legal consequences. Thos, in the cases supposed, it would not proTe 
that the defendant had made the contract, or had done the wroogtii] or 
criminal act imputed to him bj the judgment, but ooIt that it hihd been 
so decide*! ; in other words, it would not be eridoicc of the fact or facts 
upon which the adjudication was founded — /?. t. Hawty 1 Camp., 461 ; 
but there are some cases in which it would be decisire of tfamt fkct, asd 
thiis leads to the consideration of another class of conclosiire presomp- 
tioDS, those namely which are founded on the doctrine of EstoppeL 

Section 6. — Estoppels. 

In general, evidence is estimated at what may be caUed its intrinsic 
worth, and what is adduced by one party is open to be controverted 
by the other. The Le^lature has indeed 8<Hnetime8 ^ven a 
concluiiive effect to certam evidence — see ex. yr,, the Companies Act 
of 186«,«. 18 ; the English Bankruptcy Act of 1849, s. 233; Re Tkarald, 
I Phillips, 239; H. v. Levi, 34 L. J. iL C, 174; and the 18 & 19 
Vict, c. Ill; but in general the statements of the witnesses are open 
todi»j>ute: even the admissions of the parties may, in general, be 
fixplninod away. In the cases now to be considered, however, the 
ovidenco is c/mclusive, and, like the last-mentioned class of presump- 
tiofif, a<lmits of no dispute. 

This kind of evidence is called an estoppel, for the party aflfected 
by it is Mton[)od from questioning its truth. An estoppel arises either 
fr(»m a juagmeut of a Court of Justice, or (2) from an instrument 
under noal, or (3) from any less formal instrument, or from some act 
or conduct ; in other words, to use the technical language of the law, 
an estoppel is either by matter of record, by deed or by act in pais — 
Thd JJucheis of Kingston's case, 20 St. Tr., 538, 2 Sm. L, C. 
In the formor cose, the estoppel is the result of the general rule, 
that a matter once finally adjudicated upon by competent authority 
in not to 1)0 controverted a second time, between the same parties, 
or ilnmn identified in interest with them, for interest republicce ut sit 
Jims litium. In the other two cases, a contradiction of the estopping 
ovidonoo by the party prejudiced by it is not allowed, because it 
would bo contrary to good faith to allow it. 

Hut this general rule is subject to many qualifications and limita- 
tlonn. In the flr«t place, as regards judgments, their capacity to 
operate in this manner depends upon their nature. In this respect, 
some are oonclnsivo, others are not; and it is only a conclusive judg- 
ment which operates in the manner under consideration. A judgment 
that A. never nromisod to pay B. the money for which he is sued ia 
conclusive, and would be a bar to any other action which B. might 
bring against A. for the same claim. But a judgment that the 
money was not yet due, the term of credit not having expired, or of 
non-suit, — that is, that the plaintiff* failed to prosecute his suit, — is not 
conclusive, and would not be an obstacle to a subsequent action for 
the same claim — Seddon v. Tutop, 6 T. R., 607; Palmer v. Temple, 9 A. 
& 12., 21 ; so the dismissal, even on the merits, of a bastardy summons, 
would not be conclusive against the woman so as to be a bar to fresh 
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proceedings by her, for it is understood to amount to no more than 
a non-suit — R. v. Machen, 14 Q. B., 74; R. v. Gaunty L. R., 2 Q. B., 
466. A sentence declaring a marriage good or null, is conclusive ; 
but a sentence that the party alleging the marriage has failed to 
l)rove it, would not be a bar to another suit for the same purpose — 
The Duchess of KingstorCs case ; see also Leppin v. Kedgeminy 1 Mod. , 
207 ; Garcias v. Ricards, 14 Sim., 203. An acquittal in an indict- 
ment against a parish for not repairing a road, would be no estoppel 
to a second indictment, for it might have proceeded on the ground 
that the road was not then out of repair — per Cur. in /?. v. Haughtoriy 
22 L. J. M. C, 89 ; 1 E. & B., 501 ; but a conviction on it would 
operate as an estoppel as regards the liability to repair, fob the 
verdict necessarily involves an adjudication of the defendant's liabi- 
lity — R, V. St Pancrasy Peake, 219 ; R. v. Hauahtoriy uhi sup. ; 
R. V. Ma^burt/y 4. P. & F., 90. A judgment for the plaintiff 
in an action to recover damages for the wrongful appropriation 
of goods would be an estoppel against him in a second action 
against the same defendant, to recover the price of the same goods, 
even though the judgment was unsatisfied. He had the option of 
suing for the value of me goods as compensation for the wrong done in 
appropriating them; or, waiving the wrong, of suing for the price of them 
when sold by the wrong-doer, but he could not do Doth. But a verdict 
finding that the plaintiff was not entitled to recover the goods from 
the defendant would not be evidence against the plaintiff in a second 
action, brought to recover the proceeds of the sale of them ; for the 
first verdict might have been founded on the fact that they had been 
delivered by the plaintiff to the defendant for sale, which, though 
an answer to the first action, would be none to the second — Bucklmid 
V. JohnsoUy 15 C. B., 145. A judgment, reversing another, with few 
exceptions, affirms nothing but its own correctness. It decides nothing 
upon the rights of the parties, but confines itself to the adjudication 
that what has been done by the inferior Court shall have no legal 
effect — per Story, J., in Harvey v. Richards, 2 Gal., 216, 231. And a 
judgment signed before plea would be equally inoperative as an 
estoppel, for no fact is adjudicated upon in such a case — Gaucher v. 
Claytouy 34 L. J. Ch., 239; see Pearce v. Coopery L. R., 4 Ex., 92. 

Again, for the purpose of determining the extent to which the estop- 
pel operates, judgments are divided into two kinds, judgments 
inter partes or in personam and judgments in rem. A judgment that A. 
do recover his debt of £50 against B. is a judgment of the former kind ; 
a judgment declaring the marriage of C. and D. null, or dissolved, or 
appointing C. the administrator of the goods of F., or declaring that a 
captured ship is a lawful prize of war, is a judgment of the second kind. 
The former adjudicates simply u[>on a particular right of claim, the 
latter impresses also a certain status of legal character on the person 
or thing, which the former does not. 

A conclusive judgment in personam of a competent Court is an es- 
toppel in a second suit for the same matter, when the latter raises, for 
adjudication, the same matter as was expressly adjudged or necessarily 
involved in the adjudication in the first suit, and is between the same 
parties as the first, or persons identified in interest with them, as 
regards the matter in dispute. See Dig. Bk., 44, tit 2, pi. 3, 12, &c. 

D 1 
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As regards the identity of the matter in issue, a suit cannot be 
brought for a sum, and afterwards another for a part of it ; nor for 
land, and afterwards for the trees on it, nor for a ship, and afterwards 
for the planks of which it consists — id,^ pL, 7. Again, after a suit 
for a small sum, when a larger one is payable in respect of the same 
cause of action, the plaintiff cannot bring a second suit for the differ- 
ence — Lord Bagot v. Williams ^ 3 B. & C, 235. In such cases the 
cause of action in both suits is identical, and the judgment in the 
first, either expressly or by necessary implication, adju£cates on the 
question raised in the second* It is not necessary that the form of 
action or the redress should be the same— i4 Bep. , 94&. Thus, a 
judgment in favor of the plaintiff for the wrongful taking of his 
goods would estop him from maintaining a second action to recover 
from the same defendant the proceeds of the sale of the same goods — 
see per Cresswell, J., in Buckland v. Johnson, 23 L. J. C. F., 208. 
So, a judgment given for the defendant in an action for damages for 
wrongfully discharging his servant before the end of the stipulated 
term of his service, would be a bar to a second action by the servant 
for his wages for that term, for the question raised in the two proceed- 
ings is identical, viz,, whether the discharge was wrongful — Routledge 
v. Hislopy 29 L. J. M. C, 90. 

It must appear that the same facts were in issue and adjudicated 
upon in the nrst suit, as are, or might, but for negligence or accident^ 
have been in issue in the second* One of the criteria of the identity of 
two suits is whether the same evidence would support both — per Lord 
Westbury, in Hunter v. Stewart, 31 L. J. Ch., 350 ; and per Cur. in 
Kitchen v. Campbell, 3 Wils., 308. Where the answer to this enquiry is 
in the negative, there is no estoppel. Thus a decree enforcing a 
contract against the trustees of a will, would be no bar to a suit by 
the same plaintiff to set aside the will on the ground of fraud, for 
this question was never in issue in the first suit — Dainbridge v, Bad^ 
deley, 2 Phil., 705. So, a judgment in favor of a tradesman for the 
price of an article sold to his customer, would not affect the right of 
the latter to sue the tradesman for the defective construction of the 
article, for the fact in dispute in the second action, was not in issue 
in the first — Rigge v. Burbridge, 15 M. & W., 598 ; see also Calender 
V. Dittrich, 4 M. & Gr., 68; Justice v. Gosling, 21 L. J. C. P., 
94; 12 C. B., 39. In an action on a covenant to recover a 
sum of money, a judgment in a former action on a bond for the same 
money, where the defence was, that there had been an usurious 
agreement between the parties, and that the bond was given in pur- 
suance of it, was held no estoppel, siqce the judgment decided only 
whether the bond had been given in pursuance of the agreement 
mentioned in the plea, but not that the agreement was usurious, a point 
which was incidentally taken for granted, but not adjudicated upon — 
Carter v. James, 13 M. & W., 137. And a second suit asking for 
the same relief as the first, but claiming it on substantially different 
grounds, would not be barred by the decree dismissing the first — 
Hunter v. Stewart, 31 L. J. Ch., 346 ; Moss v, Anglo-Egyptian 
Nav. Co., L. R., 1 Ch., 108. 

An acquittal or conviction of a crime compounded of several ele- 
ments, and admitting of the resolution of those elements, is a bar to a 
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second prosecution for any offence involved in the composite charge 
if the two accusations are substantially the same^ and a conviction 
might have been pronounced for the simpler offence at the first trial ; 
and similarly an acquittal of the simpler offence is a bar to a second 
prosecution for the same offence charged with elements of aggrava- 
tion merely. Thus> an acquittal for murder would be fatal to a sub- 
sequent prosecution for manslaughter of the same person; the 
first verdict involving an acquittal of every part of the charge, of the 
killing as well as of the malice, since the Jury might, on the indict- 
ment for the former, have convicted him of the latter — see sup.^ 
p. 36, and inf., sec. 13. An acquittal of manslaughter would be 
similarly fatal to a subsequent indictment for murder, since the kill- 
ing was finally and conclusively negatived by the verdict — Holcroffs 
case, cited 4 Rep., 46b. So, an acquittal by a Jury, of a common 
assault, is a bar to an indictment charging the same assault with a felo- 
nious intent, since the assault was negatived altogether ; and the same 
effect would be given to an acquittal oy a Magistrate under his sum- 
mary jurisdiction — /?. v. fValker, 2 M. & Rob., 446 ; i?. v. Elrington, 

31 L. J. M. C, 14, though, if in the course of his inquiry he thought 
that the assault was accompanied with an intent or involved an attempt 
to commit a felony, it would be his duty to'^bstain from adjudicating — 
See Re Thompson, 30 L. J. M. C, 19. But an acquittal for an assault 
with a felonious intent would not be evidence upon an indictment for 
a common assault, for a verdict could not be given upon such an 
indictment, for the assault alone rejecting the intent And a convic- 
tion for a common assault would be no bar to a second prosecution for 
the culpable homicide of the assaulted person, who had subsequently 
died of the injuries which were the subject of the first charge, for the 
second charge is essentially different from the first — i?. v. Morris, L. B., 
1 C. C, 90; see also SalvCs case, L. R., 1 C. C, 93 ; and B. v. 
Birchenough, R. & M. C. C, 477. 

With respect to the identity of the parties, it must appear that the 
second suit was between the same persons or some of them — Ricards 
V. Garcias, 12 CI. & F., 368, or their privies and in the same capacity; 
for instance, not in one case as executor de son tort and in the other as 
administrator — Doe v. Glenn, 1 A. & E., 49 ; Metters v. Brown, 

32 L. J. Ex., 138. The privies of a party may be described as those 

Eersons in whom his rights or interests in the matter in question 
ave become vested, and who are therefore identified with him as 
regards it; for instance, as husband or administrator — Outram v. 
Moretoood, 9 East, 192. For the present purpose also, persons who 
are jointly (not severally) liable with him, such as joint contractors and 
co-trespassers, are also privies, and the even unsatisfied judgment 
in the nrst action, if pronounced on grounds of defence which were 
open to them, is a bar to a second action against them — King v. 
Hoare, 13 M. & W., 494 ; Buchland v. Johnson, 15 C. B., 145 ; 
R. V. Blackmore, 21 L. J. M. C, 60. The same rule applies to the 
case of a principal or agent and of the owner or master of a 
ship after judgment in a former action against the other of them 
— Priestly v. Fernie, 34 L. J. Ex., 172 ; Heilbert v. Nevill, L. R., 
4 C. P., 358, per Willes, J. It would probably also be held 
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that there was a certain privity between informers so as to 
make a judgment in a penal action brought hj one^ a bar to a second 
action by another. 

Though a judgment is not evidence in general against other persona 
than those above mentioned as to the facts adjudicated upon^ it is evi- 
dence against all the world as reputation regarding^ the facts adjudi- 
cated upon when they relate to matters of a public or quasi public 
nature respecting which evidence of reputation is admitted — see inf.y 
s. 12; Taylor Ev., 8. 1496. 

If the parties to the proceedings were not identical in person or in 
interest as above mentioned in both the causes^ the judgment in the 
first would be no estoppel in the second against the stranger, because 
it would be unjust to prejudice him by proceedings with which he was 
unconnected ; nor in his favor, for estoppels must be reciprocal — see 
Wenman v. Mackenzie^ 25 L. J. Q. B., 44 ; 5 E. & B., 447 ; Kinff v. 
Norman, 4 C. B., 884; Hardie v. Grant, S C. & P., 512 ; Needham v. 
Bremner, L. R., 1 C. P., 583. Thus, if an action were brought 
against a clerk by his employer for money received for him, the re- 
cord of the clerk's conviction for embezzling the same money would 
not be evidence that he had received it ; for the master, though the 
prosecutor in the criminal case, was not a party to that record — R. v. 
Fontaine Moreau, 11 Q. B., 1028 ; Petrie v. Nuttal, 11 Ex., 569, 
though of course a plea of confession would be treated as an admis- 
sion — Tiley v. Cowling, 1 Lord Raym., 744 ; Frankland v. Mc Gusty, 
1 Knapp., 274. 

If the second action is against a party jointly liable with the defend- 
ant in the first, the first judgment is an estoppel only if the point 
decided was a ground of defence open to all the joint contractors — 
Phillips V. Ward, 33 L. J. Ex., 7 ; King v. Hoare, 13 M. & W., 
494. 

It may be added that, in order to be conclusive in the superior 
Courts fin England,] the judgment should be pleaded if the opportu- 
nity of doing so offers. If the opportunity is neglected, the judgment 
is not treated as conclusive, but it has nevertheless the same effect as 
ordinary evidence — Vooght v. Winch, 2 B. & Ad., 662. [This rule 
would be inapplicable in India, where there are no pleadings, properly 
so called, in civil suits.] 

A judgment in rem affects not only parties an<> privies, but all the 
world ; but some of these judgments are conclusive, others are only 
primd facie evidence. Thus a verdict of lunacy under a commis- 
sion is evidence only that the party was of unsound mind at the time of 
the verdict, and the primd facie presumption that he continued 
insane would follow as long as the commission remained unsuper- 
seded — Prinsep v. Dgce Sombre, 10 Moo., 232. The same limited 
effect is given to post-mortem inquisitions ; on the other hand, the 
judgment of Courts granting probates and administrations, annulling 
and dissolving marriages and other cases (see Tayl. Ev., ss. 1487, 
1488) are conclusive — Perry y. Meadowcroft, 10 Beav., 122 ; Needham 
V. Bremner, L. R., 1 C. P., 583. It has been said, in reference to 
judgments 2 w rem of the Admiralty and Exchequer, that such judg- 
ments biud all the world, because every person is at liberty to intervene 
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in the pi'oceeding — per Lord Mausfield, in Bernard v. Motteuxy 2 Doug., 
681,aiidptfrBlack8tone, J.,in Scott y. Shearman, 2 W. Bl., 979; Camp. 
per Lord EIdon,in Lothian v. Henderson, 3 B. &. P., 545, but probably 
the principle is best defended in all cases, on the general ground that 
convenience or public policy requires that judgments declaring the 
the status of a person or thing should render it finally and conclu- 
sively what it declared it to be — Tayl. Ev., s. 1489. 

A judgment in rem, however, is, except in prize cases, evidence, or 
estoppel, as the case may be, only as to the point directly and inmie- 
diately adjudged; or in other words, itsown proper purpose and object — 
see Barrs v. Jackson, 1 Yo. & Coll., 585. Thus the grant of 
probate is conclusive against all the world, as to the status of the 
executor, but it is not even evidence, at least not more than primd 
facie evidence (Tayl. Ev., s. 1490), that the will was genuine, or that 
the testator was dead, though it would not have been granted if the 
Court of Probate had not satisfied itself of the genuineness and the 
death — Thompson y, Donaldson, S Esp., 63 ; R, v. Butteri/,B,U8S, & B., 
342. So, it has been held that a judgment of a Prize Court condemn- 
ing a ship was not evidence that the ship had been captured — 
Marshall v. Parker, 2 Camp., 69. But the judgments of Prize 
Courts have been allowed a wider efficacy, as regards their operation 
as evidence or estoppel, than other judgments in rem, for they ^re 
binding on all persons in all countries, not only as to their proper 
purpose and object, — that is, the point adjudged, — but also as to the 
facts on which the adjudication proceeded, when such facts appear 
on the face of the sentence free from doubt and ambiguity — per Cur. 
in Dalgleish v. Hodgson, 7 Bing., 504 ; and see Hughes v. Cornelius, 
2 Sm. L. C; Lothian v. Henderson, 3 B. & P., 499 ; Bernardi v. 
Motteux, 2 Doug., 575; Hobbes v. Henning, 34 L. J. C. P., 117. 

A final judgment of our own Courts is, within the limits above 
stated, conclusive, even when it is defective on its face — R. v. 
Haughton, 22 L. J. M. C, 94. If it is erroneous, it can be set 
aside only by appropriate proceedings in the suit in which it was 
pronounced* The pendency of proceedings for this purpose does 
not affect its conclusive character in the interval — Doe v. Wright, 
10 A. & E., 763 ; Henderson v. Henderson, 3 Hare, 100. It can be 
met in the second suit only by showing that it has been reversed, 
or that the Court had no jurisdiction. 

A judgment of a foreign Court or of a British Court beyond the 
territories of India, if shown to be final in its own country — Plummer 
V. Woodburne, 4. B. & C, 625; Smith v. Nicolls, 5 Bing. N. C, 208, 
is on principles of international comity presumed to be correct — 
Cowan V. Braidwood, 1 M. & Gr., 195; Robertson v. Struth., 5 Q. B., 
941 ; Sinclair Y. Fraser, 1 Doug., 4n; and it cannot be impeached on 
the merits, in the sense that no defence which the party had an 
opportunity of raising in the foreign Court is available to invalidate 
it; Bank of Australasia v. Nias, 16 Q. B., 717 ; Vanquelin v. Bouard, 
33 L. J. C. P., 78 ; DeCosse Brissac v. Rathbone, SO Ij. J. Ex., 238; 
Castrique v. Behrens, 30 L. J. Q. B., 163 ; nor can it be impugned on 
the ground that the Court acted on an erroneous view of its own law — 
Bank of Australasia v. Nias; Munroey. Pilkington, 31 L. J. Q. B., 81. 
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But no effect can be given to it, if it be shown that the Court had 
no jurisdiction, or none which we recognize, over the subject matter — 
R. V. Lolley, Russ. & R., 237; Shaw v. Gould, L. R., 3 H. L., 81 ; 
or that the party prejudiced was not subject to its jurisdiction, by 
virtue either of his nationality, contract, possession of property, 
domicil, temporary or constructive presence, or the presence of a 
sufficient agent, or the nature of the suit — The General Steam Naviga- 
tion Co. V. Guillon, 1 1 M. & W., 877 ; Cookney v, Anderson, 32 L. J. 
Ch., 427; Ferguson v. Mahon, 11 A. & E., 179; Don v. Lippman, 
5 CI. & F., 1 ; Reynolds v. Fenton, 3 C. B., 187 ; Henderson v. 
Henderson, 11 Q. B., 1015; or that the judgment was obtained by 
fraud or collusion — The Justyn, 6 L. T. N, S., 563; Meadowcroft v. 
Huguenin, 4 Moo., 398 ; or that the proceeding was conducted con- 
trary to natural justice, as, for instance, that the defendant was con- 
demned without an opportunity of being heard, when entitled to a hear- 
ing — Buchanan v. Rucker, 9 East, 192 ; comp. Becquet v. McCarthy ^ 
2 B. & Ad., 951 ; Vallee v. Dumergue, 4 Ex., 290; or that the Judge 
was interested. Price v. Dewhurst, 4 M. & Gr., 70 ; and see sup., 
p. 7 ; or that the judgment was obtained by such fraudulent measures 
that the defendant had thereby no opportunity of defending himself 
in the foreign Court — Bowles v. Orr, 1 You. & Coll., 464 ; Castrique 
V. BehrenSy 30 L, J. Q. B., 163; or that there is error on the 
face of the judgment, as where it sets out manifestly insufficient 
grounds aa the grounds of the decision — Calvert v. Bovill, 
7 T. R., 523; Polland v. Bell, 8 T, R., 434; Bird v. Appleton, 
id., 562, and per Romilly, M. R., in Reimers v. Druce, 26 L. J. 
Ch., 196; 23 Beav., 145 ; or that the judgment, being in personam, 
and appearing on its face to be founded on our law, is founded on 
an erroneous view of our law — Novelli v. Rossi, 2 B. & Ad., 757 ; 
(aliter, if it be in rem, unless, perhaps, when it is founded in wilful 
disregard of it — see Castrique v. Imrie, 30 L. J. C. P., 177, per 
Cockbum, C. J., 183 ; per Martin, B., 189) ; or is contrary to that law, 
if it ought, according to the comity of nations, to have been govern- 
ed by it — Simpson v. Fogo, 32 L. J. Ch., 249 ; or that the law on 
which it is founded is not entitled to that respect from our Courts 
upon which the enforcement of foreign judgment rests, such as where 
it gives effect to frauds in evasion of our law, or to laws opposed to 
natural justice — Bank of Australasia v. Nias, ante ; or to our nationid 
policy, or to our own notions of good morals, or of the interests of 
society ; see Story's Confl. L,, ss. 7, 25, 246 — 259, and 618a, and the 
judgment of Byles, J., in Cammell v. Sewell, 29 L. J. Ex., 354. 

An exception to the respect shown to foreign and colonial judg- 
ments is found in the case of judgments nominating guardians and 
administrators, and granting probates and discharging bankrupts, 
which are not recognized as having any effect on transactions out of 
the country where they are pronounced — Tayl. Ev., ss, 1545 — 1547. 
But see Nugent v. Vetzera, It. R., 2 Eq., 704 ; 35 L. J. Ch., 777. 

The second and third classes of estoppel consist of those cases in 
which a party is estopped by his deed, or by any other form of en- 
gagement, or by his conduct or language, when it virtually amounts 
to a contract or licence, express or implied, from controverting a fact 
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or right. It haa already been stated that self-prejudicing statements 
are in general evidence agaii^t him who makes them ; but that the 
effect of such evidence is not conclusive. It is in general open to the 
party sought to be prejudiced by the statements to explain it^ and to 
show that in point of fact it was, whether unintentionally or other- 
wise> not true ; and the rule is the same^ whether the statement was 
made in the course of conversation or in a letter-book, entry, invoice, 
or other document. 

But when the statement is contained in a deed or in any other form 
of contract, there is a limit to this liberty. Whenever parties agree 
to act upon an assumed state of facts, tlieir rights as between them- 
selves must depend upon that state of facts, and not on the truth — 
Blackburn Contr. Sale, 163 ; per Taunton, J., in Botoman v. Taylor^ 
2 A. & E., 278 ; per Martin, B., in The 8. E. B. Co. v. Warton, 
31 L. J. Ex., 518 ; McCance v. The N. W. B. Co., 34 L. J. Ex., 31^. 
When, therefore, a contract is made upon the faith of a certain state 
of facts, clearly and particularly stated (not mere matter, whether 
of description or otherwise, which the parties have not agreed to 
admit or take as true), the party or parties whose statement it is (a 
matter to be ascertained from the mstrument — Young v. Baincock^ 
7 C. B., 310; Stronghillv. Buck, 14 Q. B., 781), and his or their 
privies, or representatives, are estopped from disputing its truth, in 
an action brought upon the contract, or to enforce, on either side, 
rights arising out ot it — Bowman v. Taylor, 2 A. & E., 278 ; 
Lainson v. Tremere, 1 A, & E., 792; Dalzell v. Mair, 1 Camp,, 632; 
Sanderson v. Collman, 4 M. & Gr., 209; Wiles v. Woodward, 
5 Ex., 557; Fraser v. Pendlehury, 31 L. J. C. P., 1; Crossley v. 
Dixon, 32 L. J. Ch., 617 ; Ashpitel v. Bryan, id., Q. B., 91 ; 33 id,, 
328 ; and see Bonnier Tr. Pr., s. 436. Thus, a tenant (or his 
under-tenant — London §• N. W. B. v. West London iP., L. B., 2 C. 
P., 553) is not allowed to dispute with his landlord the title of 
the latter to the land at the time of the demise (though it 
would be open to him to deny that the landlord had a good title 
at an earlier period, or to assert that the title which he had at 
the time of the demise had since ceased — Walton v. Waterhouse, 

2 Wms. Saund, 418; Pargetie v. Harris, 7 Q. B., 708; Doe v. 
Powell, 1 A. & E., 531 ; Doe v. Barton, 11 A. & E., 307); and a 
lessor or grantor is equally precluded from disputing with his lessee 
or grantee his own title to what he assumed to lease or convey — per 
Cur. in Doe v. Home, 3 Q. B., 766 ; Morton v. Woods, L. R., 

3 Q. B., 638 ; though it is otherwise in the peculiar case of a bailee, 
who is not estopped from disputing the title of his bailor, when the 
real owner has claimed the goods — Sheridan v. New Quay Co., 4 C. 
B. N. S., 618 ; Biddle v. Bond, 34 L. J. Q. B., 137— Story Bailm., 
8. 582. But this would not apply if the bailee had attorned to the 
purchaser, and thus represented that the property passed to him, and 
thereby induced him to alter his position — Stonard v. Donkin, 
2 Camp., 344 ; Gosling v. Birnie, 7 Bing., 339. So, the value of 
the ship as stated in a time policy, is conclusive between the parties — 
Barker v. Janson, L. R., 3 C. P., 303 ; Irving v. Manning, 1 H. L., 
287. 
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Fraud; immorality, incapacity, and breach of the law, however, 
may always be set up to avoid a deed or contract, and to prevent 
the operation of the estoppel — Tayl. Ev., ss. 80, 81. When the 
action is not between the parties or privies to the contract, and 
upon or in respect of it, or of rights or liabilities arising from it, 
the statements of fact contained in the instrument, though evidence 
against the party whose statement it is, like any other self-prejudicing 
statements made by him, are not conclusive, but may be shown by 
him to be untrue — see ex, gr.^ Forsyth v. Bristowe, 8 Ex., 716; 
22 L. J. Ex., 255 ; Carpenter v. Buller, 8 M. & W., 209; S. E. R. 
Co. V. Wartouy 31 L. J, Ei., 515. 

Upon the same principle, when persons not under incapacity to 
contract ( Cannon v. Farmer, 3 Ex., 698), by their acts, acquies- 
cence, language, or conduct, whether active or passive, falsely repre- 
sent to another, or lead him to infer erroneously the existence of 
a certain state of things, and thereby induce him to act in that belief 
to his prejudice, they are precluded, as between themselves and him, 
in respect of anything done by him on the faith of the representation, 
from disputing the matter so represented, if the representation, 
whether fraudulent or not, was of a nature calculated to mislead a 
reasonable man ; was intended to have that effect on him to or for 
whom it was made, and was acted upon by him, in the belief of its 
truth, and in consequence loss resulted to him, or his position was 
prejudicially altered, provided that it amounts in effect to an agree- 
ment or license by those making it — Pickard v. Sears, 6 A. & E., 
469 ; Greffff v. Wells, 10 A. & E., 90 ; Heane v. Rogers, 9 B. & C, 
577 ; Freeman v, Cooke, 2 Ex., 654 ; Doe v. Groves, 10 Q. B., 486; 
Clarke v. Hart, 27 L. J. Ch., 615 (H. L.) Howard v. Hudson, 
22 L. J. Q. B., 341; Cornish v. Abington, 28 L. J. Ex., 262; 
Pigott V. Stratton, 29 L. J.,Ch., 1 ; Woodley v. Coventry, 32 L. J. 
Ex., 185. See also Hume v. Bolland, 1 Cr. & M., 130, 134 — 

1 Story Eq. Jurisp., s. 388; Sugd. V. & P. C., 23, s. 1, c. 17. 
Thus, if a bill of lading incorrectly states that freight has been paid, 
that fact cannot be disputed against the innocent assignee or the 
bill for value — Howard v. Tucker, 1 B. & Ad., 712. A person who 
accepted a bill of exchange, knowing that the payee was a fictitious 
personage, could not afterwards refuse, on this ground, to pay an 
mnocent indorsee for value — Gibson v. Minet, 1 H. BL, 569 ; for 
by accepting a bill, the acceptor estops himself from disputing the 
signature or capacity to contract of the drawer — Phillips v. Im Thurn, 
L. R., 1 C. P., 463; 35 L. J. C. P., 220 ; and the cases there cited. 
See also other instances — In re The Bahia Ry. Co., L. R., 3 Q. B., 
584 ; fVardy. S. E. R., 29 L. J. Q. B., 177. If the owner of goods 
acquiesces in another treating them as his own and selling them, he 
cannot afterwards recover them from the innocent buyer — Gregg v. 
Wells, ubi sup, ; Shepherd v. Gillespie, L. R., 5 Eq., 293 ; Ramsden v. 
Dyson, L. R., 1 H. L., 129 ; Qui potest vetare, jubet si non vetat — 

2 Inst., 305. Even when the representation was true at the time 
when it was made, but ceased to be so before it was acted upon, it 
would be the duty of the party who made it, to communicate the 
altered state of facts, if he knew it ; and his neglect to do so, would 
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probably preclude him from disputing that the facts represented by 
nim existed at the time when the other person acted, if the latter 
acted on the faith of the representation — see Traill v. Baring^ 
33 L. J. Ch., 521. A bare falsehood, however, not acted upon by 
the other side, is no estoppel ; and even when acted upon, may be 
afterwards withdrawn, so as to be no longer binding as to future acts 
done by the other side — Dunston v. Patterson^ 2 C. B. N. S., 495 ; 
sup.y p. 100 ; Greenish v. White, 31 L. J. C. P., 93. It is only 
evidence like any other self-prejudicing statement. 

The maxim, nemo auditur turpitudinem (aut negligentiam) suam 
allegansy may furnish other instances of what is virtually, though 
not technically, an estoppel. A pirate, for instance, could not be 
heard to object, upon his trial for a murder at sea, that he had for- 
feited his national character, and therefore was not subject to the 
laws of what had been his countrv — U, S. v. Furlong, 5 Wheat., 
195 ; U, S, V. Holmes, id,, 412. If a trustee mixes the trust money 
with his own, and employs a portion of the mixed fund as his own, 
he would be precluded from asserting that the portion so used was part 
of the trust fund— Pennell v. Deffel, 23 L. J. Ch., 119. The owner 
of a British ship sailing under an enemy's colours and employing a 
crew, subjects of the enemy, was precluded in the Court of Admi- 
ralty from objecting to their claim for wages, that they were alien 
enemies — The Frederick, 1 Dods., 266. A harsh illustration of the 
same rule may be found in the cases which establish, that when a man 
takes a ticket at a railway station with conditions on it, he is bound by 
them, even though he only gets the ticket after he has paid his money, 
and he believes that he has made a contract subject only to the orai- 
nary conditions — Zwiz v. S. E. R. Co., L. R., 4 Q, B., 544 ; 38 L. J., 
Q. B., 209, per Cockbum, C. J. An elector who concurred in an irre- 
gular mode of election, with full acknowledgment of irregularity, could 
not afterwards complain of the irregularity — R. v. Greene, 2 Q. B.,460; 
R, V. Lofthouse, L. S., 1 Q. B., 433 ; see also Xenos v. Wickham, 
L. R., 2 H. L., 296, and the cases collected in Stoan v. The N. British 
Australasian Co., 31 L. J. Ex., 425 ; 32 L. J., Ex., 273 ; comp. Coot 
V. Lightworth, Fr. Moo., 457, sup., p. 100. To the same general prin- 
ciple seems referable the rule that a person who has been induced by 
fraud to enter into a contract, is precluded from impeaching it, if 
he neglects to take early steps after the discovery of the fraud 
to do so, and still more, if he does an act, after the discovery, 
consistent with a recognition of the contract — see Brigg^s case, 
L. R., 1 Eq., 483 ; Downes v. Ship, L. R., 3 H. L., 343. His 
conduct implies acquiescence. 

Section 7.— jPAe Limits of the Inquiry — Facts — Opinion. 

A judicial inquiry is circumscribed by limits which do not restrict 
a person engaged in seeking the truth respecting a matter, with a 
view to his own private affairs. The latter conducts his inquiry more 
like those who are preparing for trial, than like the Judge who tries a 
cause. He has not merely to examine and wei^h the evidence laid 
before him, but to seek for it. In this part of his task he often begins 
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in the dark, and in looking about for a clue to guide him, he attends 
to every circumstance, however remote, which may possibly put him 
on the trace of evidence, but which would not itself be evidence in a 
Court of Justice. Further, he seeks not only for information, but for 
counsel. He asks men not only what they know, or what romours 
they have heard, but what they think, and every suspicion and con- 
jecture are collected and considered. And again, he is often under 
the necessity of forming his conclusions upon evidence of which he 
cannot ascertain the authenticity or genuineness. 

In these respects, a judicial inquiry is conducted on different prin- 
ciples. The Court has not [generally] to look for evidence, but only 
to weigh that which is laid before it, [but in India may in civil cases call 
for evidence under the 138th or 166tn section of the Code of Civil Pro- 
cedure, or in criminal cases under section 367 of the Code of Cri- 
minal Procedure,] and further, in order to guard against being 
misled or imposed upon, it has to take care that no evidence is 
admitted which either is not, remotely or proximately, the legiti- 
mate foundation of a judgment on any of the matters in which it may 
have to form one, or which is not of the nature required or precon- 
stituted by law, or is not produced immediately from authentic and 
genuine sources. It follows that all evidence is rejected which, on 
account of its nature, is wanting in due relation to the matter under 
inquiry, or which is defective in quality or authentication. How far 
this is subject to modification in inquiries before Justices preparatory 
to trial in the superior Court, — see sw^., pp. 109, 110. 

Beginning with the former subject, it is a general rule respecting it, 
that the evidence admissible in chief, that is, upon the first examination 
of the witness in respect of the subject of the inquiry, ia of facts only 
and not reasonings or opinions. It was said above (section 3) that facts 
may be established by means of inference ; it is now to be added that 
it is not for the witness, but for the tribunal, to perform that process. 
What is required of a witness when interrogated concerning the matter 
in issue, is a statement of what he said, heard, or felt, not of what he 
inferred or concluded from those sensations. The fact observed is what 
he is asked for, the reasoning upon it is the business of the tribunal. 
But it is a difiScult and irksome task for a witness to make this separa- 
tion; for men reason unconsciously, and unconsciously mingle the conclu- 
sions of their reason with the facts which they have observed, never 
doubting that the narrative which combines both describes nothing 
more than what fell within the cognizance of their senses. " In almost 
every act of perceiving faculties,** Mr. J. S. Mill remarks," observation 
and inference are intimately blended. What we are said to observe is 
usually a compound result, of which one-tenth may be observation, and 
the remaining nine-tenths inference. I affirm, for example, that 
I hear a man's voice. This would pass, in common language,, for a 
direct preception. All however, that is really preception is that I hear 
a sound. That the sound is a voice, and that voice the voice of a man, 
are not preceptions, but inferences. I affirm, again, that I saw my 
brother at a certain hour this morning. If any proposition concern- 
ing a matter of fact would commonly be said to be known by the 
direct testimony of the senses, this surely would be so. The truth. 
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however, is far otherwise. I saw only a coloured surface. I might 
have seen some other person so nearly resembling him in appearance 
as, at the distance, and with the degree of attention which I bestowed, 
to be mistaken for him." — Logic, vol. l,p.,208. The once popular belief 
that the sun goes round the earth is cited as a remarkable instance 
of inference mistakeable for observation — id., vol. 2, p. 408, and the 
same error lies at the root of the more recently exploded belief 
that the sea encroaches on, or recedes fi*om, the land, while in 
truth it is the land which rises or subsides. So, it was only at the 
end of last century that the truth dawned on men of science that 
matter is neither annihilated nor freshly created, but is transmit- 
ted only ; and but a few years since the analogous truth was estab- 
lished, that force, too, Vike matter, is neither lost nor called into 
existence, but transformed only. And yet the earlier beliefs 
on these subjects seemed to rest, beyond the possibility of 
question, on the direct evidence of the senses, without any help from 
the reasoning facultv. The history of religions would also furnish 
many illustrations oi this error of mistaking inference for observation, 
from the simple creed of primitive man who saw the Creator and Pre- 
server of the world in the bright orb whose presence gave him light 
and warmth, and whose absence delivered him over to the powers of 
evil with which his terror peopled darkness, to the faith which even 
now finds an objective evil spirit in every impulse of a bad passion, 
and in every sting of an uneasy conscience. 

The most common form of opinion evidence in Courts is found in 
statements couched in complex terms which involve in the description 
of the fact observed, the opinion of the witness as to its character and 
effect. If he says, for instance, that he saw a burglar in his room, 
he impliedly alleges not only that he saw a person there, but that that 
person broke and entered into his house at night, with the intention 
of committing a felony there. When a policeman says that the 

Erosecutor had been badly beaten, or that the door had been opened, 
y somebody outside passing bis hand through a hole in the wall 
and drawing the bolt, he describes not what he actually saw, but the 
conjectures which he formed from what he saw. If he says that he 
saw the prisoner steal a gentleman's purse, he states his opinion of 
the legal character of the facts which he saw, but the facts themselves 
he does not state. When a creditor says that his debtor admitted 
that he owed the money, he states no fact, but only his opinion of the 
legal effect of the words used or acquiesced in by the debtor. When 
a man asserts that he is the owner oi a certain house or piece of land, 
he not only represents that he is in the occupation of it, or in the 
receipt of its rents and profits, but that he has an indefeasible title to 
it; a question depending on the construction and effect of perhaps a 
number of deeds and other documents. When a witness was asked if 
he had attended a meeting as a spy. Lord Campbell, C. J., refused 
to let the question be put, for it required of the witness the statement 
not of a fact merely, but of his opinion as to its legal or moral cha- 
racter — R. V. Bernard^ 1 Fost. & F., 249; see also Bonjieldv, Smith, 
12 M. & W., 405 ; Duke of Brunswick v. Harmer, 3 C. & P., 10 ; 
Daines v. Hartley, 2 Ex., 200. In all such cases, it is obvious thai 
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if the statements were received^ the judgment of the witness would ba 
substituted for that of the tribunal, or atleast imposed for its guidance* 

But it is obvious also that the separation of fact from opinion is 
often impracticable; it is then undesirable. Accordingly, statements 
of mixed observation and inference are admitted whenever they would, 
for all practical purposes, be considered as cases of preception only, 
or when it would be beyond the power of witnesses of ordinary edu- 
cation to give any other description of the facts observed, or no other 
if it could be given, would convey so exact an impression of them. 
It is for the tribunal to analyse such statements and separate fact 
from opinion. Thus, a witness may state that he heard the voices of 
men, or the bark of dogs, or the report of guns, though all that he 
could correctly assert was that he heard sounds similar to those which 
he had observed to be made by men, dogs, and guns. He may assert 
that he saw a pile of sovereigns on a table, or a row of books on a 
shelf, when in truth he judged that they were sovereigns and books 
merely from the small poitions of them visible to him. If he says 
that he saw a soldier or a Mahomedan, he would be understood as 
alleging only that he saw a man whose business in life or religion be 
inferred from his dress or appearance. If he describes a person as 
wearing an old hat, he conveys a description of the hat through a 
conjecture as to its age, founded on its colour and shape. If he says 
that he saw A. shoot B. with a pistol, the facts actually observed 
would be, the pistol in A.'s hand, directed towards B., the report, the 
fall of B. and a hole in his body, such as would be made by a bullet, 
or from which a bullet was extracted ; that the pistol was loaded, and 
that its contents struck B., — ^that is, the essence of the occurrence 
would have been, not observed, but inferred only; see Wharton's Amer. 
Cr. L., 280. AH such statements would be admissible, though 
largely mixed up with inference, but the tribunal would separate tor 
itself the matter observed from the matter inferred. 

Again, when a witness asserts that the prisoner is the person whom 
he saw at another time and place, it has been said that he compares 
the picture in his memory, of the person seen before, with the person 
now before him, and forms from the comparison the opinion that the 
prisoner is the person whom he saw on the first occasion — Fryer v. 
GathercoUy 4 Ex., 262. But if this be really the process performed, 
it is, at all events, performed unconsciously. The identification is, for 
all practical purposes, considered as an act of the memory without the 
aid of reasoning. After the object is removed or the eyes shut, we 
still retain the image, though more obscure than when we saw it ; 
when we would signify that the sense is fading, old and past, we call 
it memory. 

Further, the general result of a number of particular facts, or the 
conclusion drawn from them by the witness, is sometimes admitted, 
when the facts themselves would not be. Thus, in actions for 
adultery, where it is material, with a view to the due assess- 
ment of damages, to inquire whether the husband and wife were 
attached to eacn other, or lived happily together, persons who had 
the opportunity, from frequent intercourse, of forming an opinion 
on this subject, are admitted to state it, though in such a case they 
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would not be allowed to state the numerous, even if not forgotten, 
facts which contributed to create that impression — Trelawney v. CoU 
many 2 Stark, 191, — JVillis v. Bernard, 8 Bing., 376. Even such a 
fact as the insolvency of a person, which is the general result or effect 
of accounts and documents, is received, where they are very volu- 
minous — Meyer v. Sefton, 2 Stark, 274; comp. Topham v. Mc Gre- 
gory 1 C. & K., 320. And in evidence of reputation, the general 
result, and not the particular facts, is alone admitted — inf., sec. 8. 

It is a necessary exception to the general rule, that the opinions of 
experts is admitted. When a kind of knowledge, which is acquired 
in general only by special education or experience, and which the 
Court is not expected to possess, is necessary for forming a correct 
judgment upon the subject under inquiry, official or professional wit- 
nesses, possessed of the requisite special knowledge, are admitted to 
express their opinions on the question, to enlighten the ignorance of 
the Court, to act as it were as a lens, to enable to it see distinctly and 
correctly the things which are submitted to it, but of which, from 
defective sense, it cannot of itself see all the meaning and significancy. 
See Bonnier, Tr. Preuves., s. 80. This occurs in questions not only 
of science and art, but of other departments of human knowledge 
which so far partake of the character of a science or art, as to require 
a course of previous habit or study, in order to attain the requisite 
knowledge — 1 Sm. L. C, notes to Carter v. Boehm. Thus, medical 
men are frequently^ questioned as to the probable effect of wounds, 
and as to the nature of the instrument by which they might have 
been inflicted, and the manner of their infliction ; also on questions of 
poisoning, violence to women, and alleged insanity. Engineers, art- 
ists, foreign lawyers, brokers, engravers, and antiquaries, mariners, 
shipwrights, and others, are also admitted to give their opinion on 
mBtterssubjudice, whenwithin their professional or special knowledge — 
see the cases collected in Tayl. Ev., s. 1274 of seq. ; 1 Stark 
Ev., 173 &c.; The Sussex Peerage, 11 CI. & F., 86. 

As to evidence of opinion in questions of handwriting, see Act II 
of 1855, 8. 48 ; inf., sec. 12. 

Section 8. — Facts relevant to tht Issue. 

The next general rule circumscribing the field of inquiry is, that 
what is admitted in evidence, must be relevant to the issue ; frustra 
probatur quod prohatum non relevat. In other words, the facts 
adduced must be either those in issue, or facts from which either 
alone or with others they may, however indirectly or remotely, 
yet legitimately be inferred or presumed. Thus, in charges of 
murder, the following circumstances would be evidence against the 
accused: threats and other language used by him respecting the 
deceased, and every other circumstance tending to show enmity, jeal- 
ousy, or other ill-feeling, or to excite his cupidity, such as the {)OSses- 
sion of valuables by tne deceased or some pecuniary interest in his 
death; the means and opportunities of access to him by the ac- 
cused; preparations such as the purchase of means like those bv 
which the death was effected; previous attempts, the state and posi- 
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tion of the body^ the nature of the injuries, with reference to whether 
they could have been accidental or self-iuflicted^ or inflicted by 
another, the premature burial in the case of poisoning, foot-prints, 
blood stains, garments, and the implements or fruits of the 
crime on the spot, the state of the accused in person and dress^ 
after the crime ; his acts and demeanor, such as leaving his residence 
without apparently adequate motive or concealment ; or altered 
and more expensive mode of life, the possession of the instruments, 
or fruits, or other objective evidence of the crime, or of compromis- 
ing documents, or tibe destruction or attempted destruction by him 
of any of them ; the forgery of evidence ; his demeanor upon arrest 
and afterwards ; false accounts of himself; his conduct and where- 
abouts at the time of the crime ; the removal or attempted removal 
of traces of the crime ; the removal of marks from the property, as the 
name from linen or the crest from plate ; anxious inquiries concerning 
the crime and the measures adopted for detecting the criminal ; attempts 
to bribe the oflScers of justice ; and, as already mentioned, all 
self-prejudicing statements made by him ; all these circumstances are 
facts from which the capital fact in issue, viz,, whether A. murdered 
B., might be deduced with every degree of certainty (according as one 
of them only or several or all were proved) from the vaguest suspicion 
to the deepest conviction — see Dumont's Benth., b. 5 ; Best's Ev., s. 454, 
&c. ; and Westmr. Bev., Jan., 1865. As respects the degree of their im- 
portance, circumstantial facts have been sometimes divided into mani- 
fest, proximate, and remote, the first having a necessary relation to die 
main fact, as the finding nudus cum nudd in eodem lecto when the 
fact to be proved is adultery, the second having a direct relation to 
the main fact without necessarily presuming it, as the possession of 
property connected with a crime (sup,, p. 77), or of implements or arms 
suited for its commission ; the third, racts which have but an indirect 
relation with the crime, as flight — Bonnier Tr. Preuves, s. 726, 

On the other hand, upon such a question as whether goods sold to 
the defendants were of good or bad quality, or were sold for cash 
or on credit, or with or without warranty ; the facts that similar goods 
sold by the plaintiff" to other persons were bad or good, or had been 
sold to them for credit or cash, or that a warranty was or was not usual 
in the trades, have been rejected as too remote from the matter in 
dispute to afford any just ground of inference — Holcombe v. Hewson, 
2 Camp., 391 ; Hollingham v. Head, 27 L. J. C. P., 241 ; Womersley v. 
Dally, 26 L. J. Ex., 219 ; Rew v. Hutchins, 10 C. B. N. S., 829; Haw- 
ard V. Steward, L. R., 2 C. P., 148; conxp. Ramsden v. Dyson, Ii. R., 

1 H. L., 143. In an action for an assault, evidence that the defendant 
assaulted other persons about the same time, would be rejected as irrele- 
vant, for it would not tend to prove either the assault which was the 
cause of action, or the extent of the damage sustained — Redford v, 
-BiWey, 3 Stark, 85; see other examples in Spenceley y. DeWillott, 
7 East, 108; Robertson v. French, 4 East, 132 ; Baiden v. de Keverherg, 

2 M. & W., 61 ; Thomas Y. Russell, 23 L. J. Ex., 233; Speeding v. Young, 
33 L. J. C. P., 286 ; Brady v. Oastler, id.. Ex,, 300; Tolman v. JohTistone, 
2 Fost. & F., 66 ; Blackmoore v. Yates, L. R., 2 Ex., 224; Ryder v. 
Wombwell, id., 3 Ex.^ 90. Nevertheless, facte quite as collateral are 
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admitted to prove a psychological fact, such as intention orknowledge, 
for they form legitimate grounds for inferring the existence of such a 
fact. Thus, in an action to recover goods purchased from the plaintiff 
by means of a fraud, evidence of similar purchases made from other 
persons by the same purchaser under circumstances presumptive of 
a like fraud, would be admitted; see ex;gr. Irving v. Motley ^ 7 Bing., 
543; Woody. U. S.y 16 Peters, 342 1 Taylor v. U. A, 3 Howard, 197. 
So to prove the existence of a conspiracy, or the seditious object of 
a meeting, acts done at similar meetings at which the defendant was 
present may be proved — Bedford v. Birley, 3 Stark, 93; R. v. Hunty 
3 B. & A., 508. 

In an action of libel or slander, other libels or slanders, or 
fraudulent representations by the defendant, on the plaintiff, 
whether before or after the subject of the action, are admissible to 
prove malice — Lee v. Hu^on^ Peake, 186; Hemmings v. Jasson, 
27 L. J. Q. B., 252; Charlter v. Barrel, id., 22; Mead v. 
Daubigny, id., 126; Plunkety. Cobbett, Selw. N. P., 1063; Pearson 
V. Lemaitre, 5 M. & Gr., 700. In an action for negligence, evidence 
that certain precautions are usually taken under similar circumstances 
by practical men, is admissible to prove the reasonableness of those 
precautions, and consequently the negligence of omitting them — Daniel 
•V. Metrop. R. Co., L. R., 3 C. P., 224. So the general practice of the 
party himself in a similar case is evidence of what his intention was in 
a particular case — Xenos v. Wickham, L. R,, 2 H, L., 311 ; per Black- 
burne, J. To prove that the acceptor of a bill knew that the payee was 
fictitious, it might be shown that he had accepted similar bills under 
such circumstances as to justify the inference either that he knew the 
fact, or that he gave the drawer a general authority to draw in the 
name of fictitious persons — Gibson v. Hunter, ^ H. BI., 288 ; so in a 
suit for adultery, evidence of acts of adultery committed after the suit, 
would be admitted for the purpose of giving to acts of improper, but 
ambiguous character, between a man and a woman before the suit, their 
real character, though such subsequent acts would not by themselves be 
evidence to sustain the suit — Boddy v. Boddy, 30 L. J. P. & M., 23. 

Remarks made by third persons in the presence of the party 
affected by them are admissible if relevant to the enquiry ; some- 
times as evidence of the truth of what was so stated {sup., p. 196), some- 
times merely of the fact that such a statement was made. If made 
in his absence, it is yet allowable to prove the fact that such a state- 
ment was made, when that fact is relevant to the enquiry, but it is 
not evidence of the facts averred in it. In the same way, deeds, con- 
tracts, letters, judgments, decrees, and other documents, to which a 
party is a stranger, are equally inadmissible against him, as evidence 
of the truth of the facts stated in them ; for it is a maxim that res 
inter alios acta (aut judicata aut dicta) nan nocet, while the mere 
existence of such documents is provable, when it is material. For in- 
stance, a document totally irrelevant to the issue, as regards the truth 
or falsehood of its contents, may be admissible for the purpose of prov- 
ing handwriting by being a standard of comparison with another, the 
genuineness of which is impugned — Act II of 1855, s. 48 ; Cresstoell 
v« Jackson, 2 F. & F., 24. 
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The fedingSy thoughts, and intentions, or states and operations of 
mind of witnesses, are, in general, also excluded on the same grounds of 
irrelevancy as their opinions and reflections ; but the magistrate will 
find them as frequently obtruded upon him, when, for instance, he 
hears a witness make some such statement as that " when he thought, 
or saw that the man was aoino to attack him, he became greatly 
alarmed, and regretted that ne had forgotten to load his pistol, but 
while thinking what step to take, it occurred to him to shout to his 
neighbours for help ; but he was much relieved when he fancied that 
he beard the sounds of approaching footsteps, and he went to the 
door to let the men in," he will observe that such a statement merely 
represents the thoughts, conjectures, feelings, and intentions of the wit- 
ness, and could not be admitted in evidence in such a form against the 
accused, though material facts are discernible through it — see sup.y p. 109. 

But the rule in question is not without exception. It sometimes 
happens, especially in criminal cases, that the feelings or thoughts are 
not merely material, but are of the essence of the matter under in- 
quiry. Thus, upon a charge of obtaining money under false pre- 
tences, it is essential to the offence that the pretence influenced the 
mind of the party injured to the extent of inducing him to part with 
his money ; so, in cases of robbery, of rape by putting in fear, and of 
abduction also, it is essential to prove the state of mind of the injured 
person— i2. v. Dale, 7 C. & P., 352 ; R. v. Smith, 2 Russ. Cr., 687 ; 
and in cases of hurt, cheating, and mischief, the intention of the 
prisoner is the gist of the offence. 

Upon the trial of Gordon for the abduction of Mrs, Lee, the prose- 
cutrix was asked what had induced her to send word to the prisoner 
that he might come to her bed-room, and the question was objected 
to on the eround that it related only to the state of her 
mind; but Lawrence, J., overruled the objection, observing that 
the answer would be evidence, if it should be that she thought herself 
in bodily danger from the prisoner's violence — I Russ. Cr., 943, 947. 
So a witness may be asked, on re-examination, what motive induced 
him to make a statement which he admitted in cross-examination thai 
he had made — The Queen^s Case, 2 B. & B., 295; see also inf., sec. 
12. 

A man's station or condition in life is a circumstance sometimes 
materially connected with the issue in which he is concerned within 
the meaning of the rule under consideration. If, for instance, as 
Bentham remarks, no evidence would suffice in any civilized nation 
to convict a Prince of the blood or a Minister of State, of picking a 
pocket of a handkerchief in the street, evidence of the prisoner's 
station would be very relevant upon such a charge, to raise the sug- 
gested presumption in his favour. 

But evidence of the character of a party to the issue, not present- 
ing himself as a witness, is in general inadmissible. This rule, which 
is subject to exceptions in general, excludes evidence of the prisoner's 
bad character altogether. It has been rejected upon a trial for wound- 
ing a constable where it was tendered for the purpose of explaining 
the reason why the constable had attempted the prisoner's arrest on 
the occasion of the wounding — R. v. Tubberjield, 34 L. J. M. C, 20; 
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L. & C, 415j and see R. v. Spencer, 3 Fost & F.^ 857> such evidence 
would create a prejudice against him without affordiug any just 
ground for inferring that he had committed the particular offence for 
which he was under trial. Accordingly, it is not in general allowable 
iiI)on a trial for a crime to prove that the accused had committed, 
or even that he had admitted the commission of another — 3 Buss. 
Cr., 281. But this, again, is subject to the more general rule 
that whatever legally conduces to establish the point in issue 
is a proper subject of proof, whether it be direct or presumptive — 
per Cur. in fVood v. U. S., 16 Peters, 360 ; and the evidence is then 
admitted, even though another indictment be pending against him 
for the second offence thus offered in evidence — R, v, Salisbury, 
6 C. & P.5 155. Thus it is admitted, if the two offences are parts of 
one transaction — R, v. JEllisy 6 B. & C, 145 ; R. v. Long, 6 C. 
& P., 179 ; R. V. Giddins, Car. & M., 634; comp. R. v. Birdseye, 4 C. 
& P., 386 ; R. V. Holt, 30 L. J. M. C, 10, Bell, 280; R. v. Harris, 
4 Post. & F., 342, or if the one is a link in the chain of facts neces- 
sary to establish the other — R. v. Dossett, 2 C. & K., 306 ; Pigott v. 
E, C. R, Co., 3 C. B., 229. It is also admitted to confirm the truth 
of the charge, as, for instance, of. a robbery by threats by a similar 
robbery attempted on a former or a subsequent day by the prisoner 
by similar threats — R. v. Egerton, R. & R., 376 ; R. v. Boyes, B. & S., 
311 ; R. V. Cooper, 3 Cox, 547 ; comp. R. v. McDonnell, 5 Cox, 153, 
or to prove guilty knowledge, express malice or intention, as ex. gr. 
to prove guilty knowledge in passing base coin or uttering a forged 
document, by shoeing that other pieces of the like coin or other 
documents were passed or uttered by the accused — R. v. Wylie, 1 Bos. 
& P. N. R., 92 ; R. v. Mogg, 4 C. & P., 364 ; Stuart v. Lovell, 
2 Stark, 95 ; R. v. Davis, 6 C. & P., 177 ; Webb v. Smith, A Bing. N. 
C, 373; R. v. Geering, 18 L. J. M.C., 215 ; R. v. Gainer, 3 Fost. & 
F., 681; Woody. U. §., 16 Peters, 342,359; or guilty intention in 
shooting, by showing that the accused had shot at the prosecutor on 
another occasion — see R. v. Voke, R. & R., 531. So it is admitted to 
prove the prisoner's motive — R. v. Clewes, 4 C. & P., 224; or to show 
a confederacy and common pui*pose of several persons — R. v. Tattersal, 
1 Russ. Cr., 50; or to identify the prisoner — R. v. Rickman, 2 East P. 
C, 1034 ; or the instrument of the crime — R. v. Fursey, 6 C. & P., 81 ; 
or to rebut an alibi — R. v. Briggs, 2 M. & Rob., 199 ; see also 
Bedford v. Birleif, 3 Stark, 93 ; R. v. Hunt, 3 B. & A., 508, sup., 231. 
Evidence against the character of the prisoner is admitted, if 
he challenges inquiry respecting it by calling witnesses in its favour — 
see 2 Russ. Cr., 298, &c., and B. v. Rowton,lj. & C, 320; 34 L. J. M. 
C, 57. And this he is at liberty to do, for although evidence of bad 
character is 'not admitted against the accused, evidence of his good 
character is admitted, thougn equally irrelevant to the issue. This 
exception has been introduced as a matter of indulgence. By 
character, however, is meant not the disposition or tendencies of the 
prisoner, nor the opinion entertained of him by any particular 
person, nor any particular facts creditable to him or the reverse, 
mattera which would not be admitted in evidence, but the general 
reputation, which he has among those who know him or knew of 

p 1 
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him — R. V. Rototon; Foulket v. Salbcay, 3 Esp., 236 ; R. v. Stannard, 
7 C. & P., 673. 

When the character of the accuser is involved in the issue, the 
inquiry into it is not limited to general reputation, but may involve 
particular facts and details ; thus, in cases of rape or seduction, or defa- 
mation, Armitage v. Dunster, 4 Doug., 291, the character of the woman 
for chastity is a material element for determining whether the offence 
was limited or not, independently of the more general question as to 
her veracity, and accordingly not only may her general character be 
impugned, R. v. Clarke, 2 Stark, 241, but she may be questioned as 
to particular instances of incontinence, whether before or after the 
matter under inquiry— i?. v. Martin^ 6 C. & P., 662 ; R, v. Barker, 
3 C. & P., 689 ; and witnesses may be called to prove if she denies 
them; R. v. Robins, 2 M. & Rob., 612; Verry v. Watkins,! C. & P., 
308 ; Andrews v. Askey, 8 C. & P., 7 ; comp. R. v. Hodgson, B. & B., 
221 ; see also Foulkes v. Sallway, 3 Esp., 236 ; Carpenter v. Wall, 
11 A. & C, 803 ; and inf., sec. 16. 

In actions for defamation, the existence of general suspicions exist- 
ing before the action was brought, that the plaintiff had been guilty 
of the same kind of crime imputed to him, is evidence in mitigation 

of damages — Earl of Leicester v. Walters, 2 Camp., 251 ; 

v. Moor, 1 M. & S., 284 ; but specific facts are excluded — Mills v. 
Spencer, Holt, 635. 

The character of persons, who are neither parties nor witnesses, is 
not, in general, a legitimate subject of enquiry within the rule re- 
specting relevancy — Bale v. Hill, 1 C. & P., 100. But when evi- 
dence admitted for other purposes impliedly imputes misconduct 
to such a person, general evidence of his good fame is admitted. 
Thus, were the only survivor of three attesting witnesses to a will 
impugned its validity, and thereby incidentally, the integrity of the 
other two, general evidence of their good character was admitted — 
Doe V. Walker, 4 Esp., 50; Doe v. Stephenson, 3 id., 284. It 
would not be admitted if no particular fraud were charged against 
them — Bishop of Durham v. Beaumont^ 1 Camp., 207. 

Every judicial enquiry divides itself into two distinct processes, 
-^the reception of statements and the estimation of them. In search- 
ing for the truth, therefore, the enquirer has at every step to test the 
trustworthiness of the instruments employed in the process. To 
know what value is to be attached to an assertion, it is necessary to 
determine what degree of credit is due to the witness who makes 
it ; that is, how far he is honest, unbiased, and unmistaken. This 
leads to inquiries wholly collateral to the main subject, but which 
are nevertheless material to it, and much, consequently, becomes 
admissible in evidence in the course of the trial which cannot be 
said to be relevant to the issue in the sense of having any direct 
relation to it. In this respect, the rule requiring relevancy to the 
issue as a condition to the admissibility of evidence is to be under- 
stood in this comprehensive sense, that every fact is considered relevant, 
though it be unconnected with the transaction under enquiry, if 
the truth or falsehood of it may justly influence the belief of the 
Court upon the whole case — R. v. Overton, Car. & M., 655 ; R. v. 
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PhilpottSy 21 L. J. M. C, 18. Thus, if a witness called to prove a 
fact denies it, and asserts that the party who called him, or persons 
connected with that party, offered him money to assert it, it is rele- 
vant to the main inquiry to disprove the attempted subornation — 
Melluisk V. Collier^ 15 Q. B., 878. So the opinions and feelings of a 
witness which, it has been already observed (p* 226), are generally ex- 
cluded in the examination-in-chief, become legitimate subjects of in- 
quiry in testing his evidence in cross-examination. " In their chro- 
nicles and histories," says Spinoza, " men are much more apt to give 
their own views and opinions, than to relate events as they actually 
happened ; and so it turns out that the same incident related by two 
persons of dissimilar views, often appears as if two different events 
were spoken of."— Tract. Theol. Polit., 134 (Eng. Tr., 1862). The 
same thing is found in the witness-box, and it is therefore often 
necessary to ascertain, in cross-examination, the opinions and feelings 
of the witness in so far as they may bias his testimony ; consequently, 
it may be proved not only out of his own mouth in cross-exammation, 
but after it by other witnesses, that he stands ill-affected towards 
the person against, or perhaps even by whom he is called (see Act 
II of 1855, s. 30), or it may be shown that the witness is well- 
affected towards him, or is related to or connected with him, or 
has received a bribe, or has bribed others to give evidence in his 
favour— 24%. GenL v. Hitchcock^ 1 Ex., 91 ; or that he is an informer 
and expects a reward if the side in favour of which his evidence is, 
succeed^ Again, it may be shown, for the purpose under consideration, 
that the witness has the reputation of being unworthy of credit on 
oath, or is otherwise of bad character, as that he was once convicted 
of a crime, or where the statement is relevant to, in the narrower sense 
of being immediately or directly connected with, the issue that the 
witness made, on a former occasion, a statement contradictory to his 
present evidence. The general reputation of a witness for want of 
veracity is always so far material to the issue, that evidence of it is 
admissible, not indeed to prove any particular instance of his untruth- 
fulness, or the grounds of his bad repute on that point, but simply to 
establish what as a matter of fact his reputation is — B. v. fFatson, 
2 Stark, 149; R. \. Brownyli. R., 1 C. C.,70; Mawson v. Hartsinff, 
4 Esp., 102. The impugning witness, whose knowledge must be the 
result of experience, and not acquired for the purpose of giving the 
evidence (in/1, sec. 12), can be asked only what is the general reputa- 
tion of the other for veracity — id. Whether the witness, who thus 
damages the character of another, may also be asked this additional 
and perhaps superfluous question, if from his knowledge of that repu- 
tation he would believe him on his oatlr, is doubtful — comp. icL and 
a. V. Rowton. 

If it be proved that the witness made, at other times, statements 
inconsistent with his evidence, it is not allowable to prove other state- 
ments made by him consistent with it— TA^ Berkeley Peerage^ 4 Camp., 
401 ; Ellecott v. Pearl, 10 Peters, 412 ; Conrad v. Griffey, 11 Howard, 
480 ; except, perhaps, when those were made before the witness con- 
tracted the relation which is supposed to bias his testimony at the 
trial — 2 Phil. Ev., 446 ; or when they were made at or about the time 
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when the fact in question took place, or before any authority 
legally competent to investigate it — Act II of 1855,.8. 31. 

vThen the character of the witness is attacked by showing that he*' 
has been convicted of crime, evidence is admissible to show that by 
subsequent good conduct his character has been re-habilitated — B. v. 
Clarkey 2 Stark., 241. 

Section 9. — Extrinsic Evidence affecting Documents, 

Among the rules limiting the admissibility of evidence is the import- 
ant one that the parties or privies to a record, deed, or written 
contract, are not suffered to contradict its contents, directly or indirectly, 
as between themselves in any proceeding brought on the instrument, 
or to enforce any right arising out of it — see sup,^ sect. 6. Thus, if a 
deed conveys a house with its appurtenances (a term which in law 
would include a garden occupied with a house — Smith v. Martin^ 

2 Wms. Sftund.,400), evidence that a garden had not been included in 
the contract of sale, and even that the purchaser had admitted that 
it was not understood or intended, either by himself or the vendor, 
to be included in the conveyance, would be rejected in an action 
by the vendor to recover the garden from the purchaser — Doe v. 
Webster, 12 A. & E., 442; Lane v. Neale, 2 Stark, 105; Williams v. 
Morgan, 15 Q. B., 782; Glave v. Harding, 27 L. J. Ex., 286; Mil- 
lard y. Bailey, Ij. R., 1 Eq., 378; Cooper \. Fhibbs,L.Ii.,2 H. L., 163. 
A fortiori, would it be inadmissible to add a stipulation or to substi- 
tute or withdraw one from the instrument ? Thus, if the written con- 
tract for the sale of a personal chattel did not state the quantity of 
what was sold, or contained no warranty, or mentioned no time of 
payment, it would not be allowable to prove that a certain quantity, 
or a warranty, or six months' credit, had been a part of the bargain — 
Powell V. Edmunds, 12 East, 6 ; Shelton v. Livius, 2 Cr. & J., 411 ; 
Greaves v. Ashlin, 3 Camp., 426 ; Ford v. Yates, 2 M. & G., 549. 
If the writing fixed a time cei*tain for payment, evidence of a previous 
verbal agreement that payment should be made only on a certain 
contingency would be equally excluded — Bawson v. Walker, 1 Stark, 
361 ; Hoare v. Graham, 3 Camp., 57 ; Moseley v. Hanford, 10 B. & 
C, 729; Adams v. Wordley, 1 M. & W., 374 ; Foster v. Jolly, 1 C. 
M. &. K, 703; Besant v. Cross, 2 L. M. & P., 351. If a ship is 
insured from A. to B., evidence would not be admitted of an oral 
agreement before signing the policy that the risk should begin from a 
different place — Weston v. Ernes, 1 Taunt., 115. If the written con- 
tract mentioned one field only, it could not be varied by proof that 
two fields were really fhe subject of it — Meres v. Ancell, 

3 Wils., 275. If the manor of T. in the county of H. was 
conveyed, evidence that the adjoining manor of T. in the county 
of W. was also intended to be included, would not be admitted — 
Webber v. Stanley, 33 L. J. C. P., 317; Miller y. Trovers, 8 Bing., 
244. Another common illustration is found in the case of a contract 
not under seal, signed by an agent, which does not disclose the 
character in which he signs. In such a case he cannot invoke ex- 
trinsic evidence to discharge himself of his liability by proving that 
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he was merely the agent of another, even though the party with 
whom he contracted knew it But the undisclosed principle may en- 
force the contract or be made liable upon it, for in point of law it is 
his contract — Sims v. Bond, 5 B. & Ad., 393. And if the party who 
professed to sign merely as agent was really the principal, he might also 
be sued on the same ground — Carr v. Jackson, 7 Ex., 382. If, indeed, 
the agent was described in it as principal, the real principal could 
not sue or be sued on it ; for to show that the party who executed it 
was an agent and not a principal, would be to contradict the instru- 
ment — Humbley. Huntev, 12 Q. B., 310; Magee y.Atkinson,2 M. &W., 
440; Higgins v. Senior, 8 M. & W., 834; Price v. Taylor, 29 L. J. 
Ex., 331; Leadbitter v. Farrow, 5 M. & S.,345; Bottomley y. Fisher, 
31 L. J. Ex. 417; and seeulso the notes to Thompson v. Davenport, 
2 Sm. L. C. But if he was described as a^ent of an undisclosed 
principal, he mi^ht sue on the contract as principal after giving notice 
that he filled that character, and indeed in some cases even without 
such notice — Bickerton v. Burrell, 5 M. & S., 383; Schmaltz v. 
Avery, 16 Q. B. 655. See further on the subject — Rayner v. Grote, 
15 M. & W., 359; and Jenkins v. Hutchinson, 13 Q. B., 744. 
In all such cases, if there has been a mistake, it can be corrected, 
as regards deeds and contracts, only iu a suit instituted to rectify it — 
Druiffy, Lord Parker, L. R., 5 Eq., 131 ; and it will be corrected only 
when the mistake was common to both parties — Earl of Bradford v. 
Earl of Romney, 30 Beav., 431 ; or where the parties can be replaced 
in their original position — Harris v. Pepper ell, L. Br., 5 Eg., 1. In such 
cases the instrument is cancelled — Stillbeck v. Hilton, L. It., 2 Eq., 587. 

The rule in question applies also to all other instruments, which 
the law requires for the authentication of acts, such as wills. If 
extrinsic evidence were admitted to alter their language or to add to 
or take from it, it is obvious that the law which required the writing 
would be set at naught, even where words have been omitted or 
introduced by the writer of the instrument through inadvertence, and 
without or contrary to his instructions, parol evidence would not be ad- 
mitted to vary the instrument in conformity with the real intention — 
Miller v. Travers, 8 Bing., 244 ; Guardhouse v. Blackburn, L. R., 
1 P. & D., 109. 

It is not necessary, however, when the law requires a writing that 
the whole act or transaction should be recorded in a single document. 
But if it is contained in several, these must be either fastened together 
at the time of execution — Kenarrthy v. Scojield, 2 B. & C, 945, or be 
clearly connected with each other by their own internal evidence, for 
extrinsic evidence would not be admitted to establish the connection — 
Boy dell v. Drummond, 11 East, 142 ; Crane v. Powell, L. R., 4 C. P., 
123; and the document referred to in the executed paper must be 
in existence before the latter — Clayton v. Lord Nugent, 13 M. & W., 
200; Allen v. Maddock, 11 Moo. P. C, 421; Van Straubenzee v. 
Monk, 32 L. J. P. & M., 2V, Re Watkin and Re Sunderland, L. K, 
1 P. & D., 198 ; Wilkinson v. Evans, L. R., 1 C. P., 407 ; Re Dallow 
L. R., 1 P. & D., 198. 

The rule in question applies only sub modo to those documents 
which, though required by law, are not indispensable, such as the 
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positions taken before a magistrate. Though every material state- 
ment ought to be taken down^ and the writing is the proper proof of 
what was said, it is nevertheless competent to add to what has been 
written by proving statements which were made, but not taken down — 
Venafra v. Johnson, 1 M. & Rob., 316 ; jB. v. Harris, 1 Mood. C. C, 
338 ; R. V. Stripp, 25 L. J. M. C, 109. 

Further, the rule applies to deeds and contracts onljr when the 
instrument is in suit between the parties to it or their privies, but not 
when the proceeding is between any of them and a stranger, and is 
not brought upon the instrument, or to enforce any right arising out of 
it, but is collateral to it — see ex gr. R. v. Scammonden, T. R., 474 ; R. 
v. Llanffunnor, 2 B. & Ad., 616; R. v. fFickkam, 2 A. & E. 517; 
Gole V. fVilliamson, 8 M. & W. 405 ; and see also Meyers v. 
Willis, 18 C. B. 886; Hackwoody. Lyell, 17 C. B. 124; Rands y. 
Thomas, 5 M. & S. 244 ; Castle v. Duke, 5 C. & P. 359. 

In the next place, it is confined to the classes of documents which 
have been above mentioned, and does not extend to such writings, for 
instance, as letters, invoices, mercantile books, or simple receipts not 
under seal. The contents of every such writing, like those of a deed or 
contract not in suit, though evidence against the writers of it, are open 
to contradiction, unless it happens to form, in connection with odier 
writings, the contract between the parties and the record of it. Thus a 
receipt for the price of a horse, stating simply that the purchaser had 
bought it for so much, without any mention of a warranty, would not 
exclude proof of a parol warranty — Allen v. Pink, 4 M. & W., 140 ; 
Lockett V. Nicklin, 2 Ex., 93 ; Harris v. Rickett, 4 H. & N., 1 ; nor 
would a letter purporting to state the terms of a contract exclude 
parol proof that it was different — Coo.per v. Smith, 15 East^l03; 
Elmore v. Kingscote, 5 B. & C, 583. 

The vendor, indeed, might show, notwithstanding his admission of 
the receipt of the money contained in the paper, that in fact he never 
received the amount — Graves v. Key, 3 B. & Ad., 313 ; unless, indeed, 
the receipt was contained in a deed — Rowntree v. Jacob, 2 Taunt., 
141 ; Baker v. Dewey, 1 B. & C, 704 ; but a receipt under seal 
probably implies a release of the debt So, in an action against a 
tradesman for not delivering goods purchased from him, it would be 
open to him to show that the goods, though comprised in his invoice, 
were not bought from him, but were included in it at the request 
of the plaintiff— -HbWiw^ v. Elliot, 29 L. J. Ex., 174 ; see also 
Holsten v. Jumpson^ 4 Esp., 189 ; Berkeley v. Watling, 7 A. & E., 
29 ; Bates v. Todd, I M. & Rob., 106. 

It follows, also, that evidence which has for its object to show that 
the document does not fall within the classes to which the rule 
applies, because it is not a valid instrument, is not excluded. Thus 
it may be shown by extrinsic evidence that an award is bad for being 
made as to matters not within the arbitrator's jurisdiction — Duke of 
Buccleugh v. Metrop. Comm., L. R., 3 Ex., 306. So it is open to 
any person against whom a contract is set up to show that he or the 
person whom he represents signed it by mistake ; for instance, as a 
party instead of a witness — per Lord Denroan, in Gosbell v. Archer, 
2 A. & E., 500 ; per Bramwell B., in Rogers v. Hadley, 32 L. J. 
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Ex., 241, 249 ; and in fVake v. Harrop, 32 L. J. Ex., 277 ; Re 
Nosworthy^ 34 L. J. P. M. & A., 145 ; or that he signed under the 
impression (and without negligence on his part) that it was a totally 
different contract, as, ex, gr.y that it was a guarantee, and not a bill 
of exchange, and that, as his mind did not accompany the signature, 
he did not, in contemplation of law, sign the contract sued upon — 
Foster v. Mackinnon^ lu. P., 4 C. P., 704. 

And as it is essential to the validity of a contract that the parties 
to it should be competent, that it should be made voluntarily and 
upon a sufficient consideration, that its object should be lawful and 
in its nature possible, and that its terms should be reasonably certain, 
it IS always open to the party resisting the alleged contract to show 
that it failed m anv of those respects, and so was not a contract ; 
thus he might show by parol that the contract which he knowingly 
signed is vitiated by fraud, compulsion, or illegality — Collins v. 
BlanferuyfinA notes, 1 Sm. L. C. ; Doe v. Hawthorn, 2 B. & A., 96 ; 
Doe V. Ford, 3 A. & E., 649 ; or that the party who executed the 
instrument was under legal incapacity to do so, as an infant, or 
married woman, or even was deprived of understanding by drunken* 
ness — Gore v. Gibson, 13 M. & W., 623; see Molton v. Camroux, 
4 Ex., 19. So, in the case of a contract not under seal (and even of 
deeds when the question of consideration is material), evidence may 
be given of any facts which affect the consideration — per Lord Abin* 

fer in Foster v. Jolly, 1 C. M. & R., 70 ; Filmer v. Gott, 4 Bro. 
^ C, 230. So it may be shown that by endorsing a bill of lading 
the consignor did not intend to transfer the property in the cargo — 
Hibbert v. Carter, 1 T. R., 175 ; Dunlop v. Lambert, 6 CI. & F., 
600 ; and the same may, in some cases, be shown as regards the 
indorsement of a bill of exchange — Marston v. Allen, 8 M. & W., 
434. In such cases, if there is no consideration, there is no enforce- 
able right ; but, on the other hand, it would seem that where the 
deed or contract expresses no consideration, or merely a nominal one> 
evidence of a valuable consideration not contradicting what appears 
on the document is admissible to show that it is a binding contract — 
LeifchilcCs case, L. R., 1 Ex., 231 ; except in cases where the law 
requires that the whole contract shall be in writing, and therefore 
the consideration — Wain v. fFarZ/^r^, 5 East, 10 ; 2 Sm. L. C. luLeman 
V. Whitely, 4 Russ., 423, Sir J. Leach rejected parol evidence to 
prove that a deed by a son conveying property to his father for the 
alleged consideration of £400 was in truth a mere voluntary deed, 
executed with a view of facilitating the subsequent mortg^e of 
the property ; but this case has perhaps justly been said by Story 
to be on the very verge of the law — Eq. Jur., s. 1199. It is equally 
open to the party who relies on the instrument to rebut by similar 
evidence any presumption arising against the instrument from the 
absence of consideration on the face of it — see per Cur. in Gale 
V. Williamson, 8 M. & W., 405 (where, however, the question did 
not arise between the parties to the instrument) ; and see Harris v. 
Richett, 4 H. & N., 1 ; and for cases in equity, see Clifford v. 
Turrill, 1 Yo. & Coll., 138; and Townend v. Toher, 35 L. J. 
Ch., 608. 
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Again, it may be shown by the party resisting the effect of Ae 
instrument that it was not intended to have any operation between 
the parties, but was made for a collateral, or even fraudulent, 

Surpose with reference to other persons — Rogers v. Hadley^ 32 L. J. 
!x., 241 ; or that there was an express condition precedent or a 
contemporaneous agreement in writing that it was to become opera- 
tive only upon the happening of a certain event which had not 
happened— Mwrrav v. The Earl of Stair y 2 B. & C, 82 ; Pym v. 
Campbell, 6 E. & B., 370; 25 L. J., 277 ; Davis v. Jones, id., C. P., 
91 ; Gudgen v. Besset, 26 L. J. Q. B., 36 ; Farness v. Meek, 27 L. 
J. Ex., 34 ; Wallis v. Littelly 31 L. J. C. P., 100; Young v. Austen, 
L. R., 4 Ex., 553. It might be shown also by the agent who signed 
a contract as principal, that he executed it solely as an agent, and 
upon an agreement, before signature, with the other party that he 
was not to be personally responsible — Wake v. Harrop, 30 L. J. 
Ex., 273, and 31 L. J., 451; and see Lindley v. Lacey, 34 Ij. J. 
C. P., 7. 

It is hardly necessary to add that extrinsic evidence is admissible 
to show that the contract was varied, waived, or discharged before 
breach ; or, in other words, to prove a subsequent contract or license 
affecting it, though a mere oral arrangement of this kind would 
be inefi^ctual, and would leave the first contract unaffected, when the 
contract was under seal, or the law required that it should be in 
writing — see ex. gr., Marshall v. Lynn^ 6 M. & W., 109; Goss y. 
Lord Nugent, 5 B. & Ad., 58 ; fVest v. Blackway, 2 M. & Gr., 729; 
Moore y. Campbell, 10 Ex., 323 ; Noble v. fVard, L. R., 2 Ex., 135; 
for, as Bonnier pithily remarks, it is not denying a ship's voyage to 
assert that she has reached her port of discharge — Tv. Irreuves, 
8. 108. 

It may also be shown by parol that an equity has arisen, since 
the instrument was made, varying the rights and liabilities of 
the parties to it. Thus if a comption joint and several promissory 
note were signed by two persons, both would be primarily and equally 
liable upon it, and no extrinsic evidence would oe admitted to vary 
their original liability on it ; but it would, nevertheless, be competent to 
either oi them to prove that he was, in truth, a surety for the other; 
and that the creditor, with knowledge of this, had afterwards given 
time to the principal without reservation of the rights of the surety, 
and consequently had absolved him from liability — Hollier v. Eyre, 
9 CI. & F., 1 ; Pooley v. Harradine, 26 L. J. Q. B., 156 ; 7 E. & B., 
46; Greenough v. McClelland, 30 L. J. Q. B., 15; Strong y. Foster, 
17 C. B., 201 ; Bailey v. Edwards, 34 L. J. Q. B., 41 ; Boaler v. 
Mayor, id., C P., 230. 

The rule under consideration would not exclude evidence to show 
whether interlineations and erasures, which appeared on the face of 
the document, were there or not when it was executed;, nor would it 

Srevent the admission of evidence that the deed was executed on a 
ay subsequent to the date, or other fact stated in the " cujus rei testi" 
monium^^ clause, for this is not a part of the deed, though it is written 
before its execution— Com. Dig. Fait E., 2 ; Willington v. Browne, 
8 E. B., 169 ; Goodard^s case, 2 Rep., 4a ; Stone v. Bale, 3 Lev., 348 ; 
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Hall V. Caze7ioi)€i 4 East, 477; James v. Hughes^ 10 Ex., 430; 
Reffelly. Reffelly L. R., 1 P. & D., 139; and the omission of the 
date may on the same ground be supplied by parol — Lobb v. Stanley , 
6 Q. B^y 574. 

In the above cases the general rule under consideration has no 
application. It remains to consider the limits of its application in 
those cases which do fall within it. 

The general principles of construction which were stated above 
in the fifth Chapter, with reference to statutes, apply equally to all 
other instruments. The object of all exposition of written instru- 
ments is to ascertain the meaning or intention which the writer has 
expressed and when the language is, in its plain and ordinary mean- 
ing, not insensible with reference to extrinsic circumstances, and that 
meaning is not excluded by the context, that is in general, c. e., in 
the various cases above mentioned, conclusively taken to be the 
meaning of the writer, and no evidence is admitted to show that he 
used it in any other sense — per Coleridge, J., and Tindall, C. J., in 
Shore v* Wilson, 9 CI. & F., 625, 565. See also »er Parke, B., in 
F^rd V. Beach, 11 Q. B., 866; and per Kelly, C. B., in Coddington 
V. Paliohgoy L. R., 2 Ex., 200. 

In order, therefore, that the interpreter of a document may under- 
stand its true meaning, it is necessary that he should be put as it 
were in the place of the parties, and thus be enabled to see all the 
circumstances under which the document was made. The principle 
on which this rule depends as regards contracts is, that the parties by 
putting their agreement into writing intend to supersede all previous 
negotiations, and to make the writing the record of what they finally 
intend their contract to be. To admit oral evidence of different 
intentions expressed by them would defeat this object, and would 
introduce the uncertainty and conflict which the parties showed by 
resorting to writing that they intended to avoid : see the opinion of Erie, 
C. J., in PeekY. N. Staffordshire R. Co., 32 L.J. Q. B.,253 (H. L.). 
But the admission of extrinsic evidence, which is only ancillary to the 
rijjht understanding of the words used, does not infringe on this 
principle, and its admission is always necessary for the purpose of 
showing to whom, and to what, the contract relates. If the best 
known man in England, were to let to the next best known man, the best 
known property, it would still be necessary to prove who the parties 
were, and what they were dealing with — per Bramwell, B., in Woody. 
Priestner, ii. R., 2 Ex., 70. In other words, the intention of the 
parties to a contract, or of a testator, like that of the Legislature 
{supra, p. 135-137), must be gathered from the words, interpreted by the 
surrounding circumstances— »er Erie, C. J., in Carr v. Montefiore, 
33 L. J. Q. B., 258. The ooject of all such evidence is not to discover 
what the parties may really have intended, but what they must be 
understood to have really expressed. In the first place, the evidence is 
necessary for the purpose of applying the instrument, that is identi- 
fying the person, documents, and other things connected with it, and 
sometimes of explaining it See Wigr. Interp. Wills, Prop. 5, with 
the emendation suggested by Bramwell, B., in Anstee v. Nelms, 26 L. 
J., Ex. 6 ; Wood v. Priestner, L. R., 2 Ex., 70 ; Shortrede v. Cheek, 

o I 
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1 A. & E., 57 ; Baumann v. James, L. B., 3 Ch., 508. Though, for 
instance, evidence would not be admitted to show that a garden in- 
disputably comprised in the terms of the deed was not intended to be 
comprised in the instrument— jDo^ v. Webster, supra, p. 236 ; k would 
be admissible for the purpose of showing what was the garden 
which was thus conveyed — Murly v. McDermott, 8 A* & E., 
188. In the one case the meaning of the instrument would 
be tampered with, in the other the evidence merely indi- 
cates the thing intended to be dealt with, rendering the words 
applicable to the object to whidi tbey relate. Among the material 
surrounding facts thus admissible, is included the knowledge or igno- 
rance of the party or parties of all or any of those facts. Thus, 
when property was bequeathed to Mary, Elizabetli, and Ann, the 
three daughters of A. B., evidence was admitted to show that the Eli- 
zabeth known to the testator was dead when he made his will, and 
that he was ignorant of the existence of another daughter, also called 
Elizabeth. By the light of this information, the Court was able 
to see that the testator could not have intended the last Elizabeth 
— Doe V. Benyon, 12 A. & E,, 431 ; Goodinge v. Goodinge, 1 Ves», 
231 ; and see Blundell v. Gladstone, 3 Mcl^ & Gord., 692 ; Striker 
V. Gardener, 28 L. J. Ch., 758 ; Trinder v. Trinder, L. R., 1 Eq., 
695 ; see also the judgment of Byles, J., in Jefferies v. Alexander^ 31 
L. J. Ch., 18. 

But evidence of such attendant circumstances is admitted for 
other purposes than identification ; it is necessary for explaining 
the language used, whenever that language is ambiguous, — ^that 
is, is susceptible of various meanings or shades of meaning, — accord- 
ing to the circumstance to which it relates ; and, as was observed 
in an earlier chapter (p. 135), it is seldom that language is 
so free from ambiguity as not to admit of more than one meaning* 
For instance, when a charter party stipulates that ** detention by ice " 
is not to be reckoned as laying days, the known circumstances of the 
port and trade, to which the contract relates, are essential to the right 
interpretation of the language ; for though this may refer merely to the 
incapacity of lighters to reach the ship with the cargo, by reason of 
the harbour being frozen, it may also refer to the freezing of the river 
down which the cargo is to be brought; a question which can be deter- 
mined only by means of extrinsic evidence of the circumstances to 
which the contract relates — Hudson v. Ede, L. R., 3 Q. B., 412 ; see 
also Behn v. Burness, 32 L. J. Q. B., 207. So when the instrument 
is expressed in terms which are to be understood, as logicians say, not 
simpliciter. but secundum quid, the extent of those terms must vary 
greatly according to the subject-matter; extrinsic evidence must 
therefore be admissible to show what the subject-matter was, and this 
evidence would give the weight to be justly attributed to such terms, 
without contradicting or varying them. Thus in a lease of a house 
with a covenant to keep it in repair, it is legitimate to inquire 
whetherthehousebejanoldonein St Giles', or anew palace in Grosvenor 
Square; for that which would be a repair of the one, might not be so 
when applied to the other. So on the sale of a horae warranted to 
go well in harness, the qualities of a good goer would be different in 
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a pony fit to draw a lady's carriage and a dray horse ; and it would, 
therefore^ be legitimate to enquire what was the kind of horse which 
was the subject of the warranty — see per Blackburn^ J., 33 L. J. 
Q. B.9 28. To understand a policy, it is always necessary to be 
acquainted with the course of trade to which it relates — per Lord 
Mansfield, in Gregory v. Christie y 3 Doug., 420. Thus when a vessel is 
warranted seaworthy, evidence of her nature and of the nature of the 
voyage for which she is so warranted would be admitted ; for the term 
varies in meaning with those circumstances, and the intention of 
the parties would not be discoverable without evidence of them 
— Surges v. Wickham^ 33 L, J. Q. B., 17 ; Clapham v. Langton^ 
34 L. J. Q. B., 46 ; Small v. Gibsouy 16 Q. B., \5\yper Parke, B. ; 
Thomson v. Hopper^ 6 E. & B., 177, per Erie, J. If one contract to 
give the whole of his services to another, it would be equally admissible 
to show what was the service contemplated, viz., in a certain capacity 
only— Price v. Monet y 11 C. B., N. S., 508. 

In all such cases, it is obviously impossible to apprehend the exact 
meaning of the parties, as expressed m tlie terms which they have 
used, without knowing exactly what they were speaking about* 

So when language lias acquired by custom, or otherwise, a well- 
known but peculiar idiomatic meaning in the mouths of classes of persons 
or in certain localities, it is obviously material, in order to ascertain 
the meaning of it, to admit extrinsic evidence. 

Thus, in order to determine what Lady Hewley meant by " preachers 
of Christ's Holy Gospel," an expression which has as many meanings 
as there are Christian sects, extrinsic evidence was admitted to show 
that she belonged to a certain sect, and in what sense that sect used 
the words — Shore v. Wtlsonyd CI. & F., 355. When a testator directs in 
India that his property shall be distributed according to the law of 
God, it is obviously impossible to determine his meaning, without 
first receiving evidence of the sense in which those words are used in 
his religion. Similar evidence is admitted to explain records. Thus, 
[in England], though a record state that a conviction took place at an 
assize held on a certain day, evidence would be admitted to show that the 
day on which the prisoner was actually convicted was different from 
that stated ; for by a fiction of law the assizes are supposed to be 
held on one day, the first, and it is no contradiction of the statement 
in the record of this legal day (sometimes two or three weeks long) 
to show what was the actual and real day of the conviction — fVhit- 
taker Y. Wisbey^ 12 C. B., 52 ; 21 L. J. C. B., 116. So, if a record 
contains two distinct claims, and the judgment is entered for the plaintiff 
generally, without showing that both were adjudicated upon, evidence 
would be allowable to show that the judgment was, or could have 
been, in respect of one claim only — Preston v. Peahe, 27 L. J. Q. 
B.,424. 

ilext, similar circumstances would be admissible in evidence to 
clftr up a grammatical ambiguity. Thus, if a guarantee stated that 
it had oeen given in consideration of ** your having advanced this 
day" a sum of money, it would be allowable to prove whether it had 
been given contemporaneously with the advance, or subsequently to 
it. So, if the promise were, " in consideration of the credit given 
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by A. to B.*', to pay " whatever may be owing" ; evidence woalJ 
be admitted of the position of the parties at the time^ in order to 
determine whether the document related to a past or a future credit 
The language in such cases being equally susceptible of either 
meaning, it would receive that which accorded with tiie circumstances 
— Goldshede v. Stoariy 2 Ex., 154 ; Wood v. JPriestner, L#. IL, 
2 Ex., 66 ; Heffield v. Meadows, L. R., 4 C. P., 595 ; Laurie v. 
Schohfield, id., 622; Bainbridge v. Wade, 16 Q. B., 89; Butcher v. 
Steuart, 11 M. & W., 857; Haigh v. Brooks, 10 A. & E., 309. 
It has also been admitted to clear up a clerical error, ex. gr. to show 
that "four codicils'* was written for fourth codicil — Re Thomson, 
L. B., 1 P. & D., 8 ; and that the house described in a conveyance 
as No. 38, was in truth No. 35 ; Hutchins v. Scott, 2 M. & W., 816, 
per Lord Abinger; but comp. Hitchin v. Groom, 5 C. B., 515. The 
same evidence would be admitted to explain in what sense a word had 
been used which was equally susceptible of two or more meanings, 
unless it had a precise and defined meaning given to it by Act of Par- 
liament — Doe \, Lea, 11 East, 312; and j?^ Parke, B., in Smith v. 
Wilson, 3 B. & Ad., 733 ; (as in the case of weights and measures, 
for instance — Noble v. Durrel, 3 T. K., 270 ; Master of St. Cross v. 
Lord Howard, 6 T. B., 338) ; and it would receive that sense, unless 
a different one appeared from the language of the whole instrument 
to have been intended. Thus, if a contract speaks of ** months,^ 
it might be proved that the parties used the word in the sense of 
calendar, and not of lunar months, if this was not inconsistent ^th 
the rest of the language — Simpson v. Margitson, 11 Q. B., 23. So, 
if one bought " your" wool, it might be shown by evidence of what 
passed in conversation before the contract, that the expression meant 
the produce of your sheep, as distinguished from any wool which 
you might have acquired by purchase — Macdonald v. Longbottom, 

28 L. J. Q. B., 293 ; and see Mumford v. Gething, 29 L. J. C. P., 
105. In all such cases, it will be observed, the evidence does not 
alter the terms of the writing by word of mouth passing at the 
time, but simply shows what the parties were about, in order to 
determine the scope and object of the document — Heffield v. Mea-- 
dows, L. R., 4 C. P., 506, per Willes, J. 

If the instrument is expressed in terms 9o brief and grammatically 
incomplete as to leave the sense unintelligible, similar extrinsic 
evidence is admitted to explain them. Thus, if a contract states 
merely, " N. 32 sacks flour at 39," signed ** M.," evidence is 
admissible to show that N. is a baker, and M. a flour merchant, from 
which the inference may be drawn that the one was the buyer and 
the other the seller — Newell v. Radford, L. R., 3 C. P., 52 ; comp. 
Vandenbery y. Spooner, Jj. B,. 1 Ex., 316; and Williams v. Lake, 

29 L. J. Q. B., 1. So it may be shown that a sale of ^^ eighteen 
pockets of hops at 100," means, in the trade, at 100*. per pocke^- 
Spicer v. Cooper, I Q. B., 424. The sense, it may be added,^ 
which the same expressions had been habitually used by the same 
parties in earlier transactions of a similar nature, would be a material 
and admissible circumstance to be shown — Bourne v. Gatliff, 11 CI. 
& F., 45. 
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Where technical (not legal) or obsolete terms or symbols or 
contractions, or a character which the Court cannot decipher, or 
a foreign language, are used, extrinsic evidence is admitted to declare 
their meaning — Wigr. Interp. Wills, 4, 8. Thus, it would be 
received to explain what miners mean by a 'MeveP — Clayton v. 
Gregson, 5 A. & E., 302 ; what shipowners mean by " privilege ; " 
Birch V. DepeysteVy 1 Stark, 210 ; and what is meant on the turf 
by "across country," "blackleg" and "pp.^ — Evans v. Pratt, 
3 M. & Gr., 759 ; Burnett v. Neville, 3 H. & N., 278 ; Daintree v. 
Hutchinson, 10 M. & W., 85. In Kelly. Charmer, 23 Beav., 195, 
such evidence was received to explain that the symbols ixx and oxx, 
in a will, were habitually used by the testator in his trade to desig- 
nate lOOlbs. and 200lbs. Translations from foreign languages by 
professional interpreters are daily in evidence in the Courts here. 
If there is any established principle of construction of the particular 
instrument by the foreign tribunal, proof of it may and should be 
given— Z>tiS'ara v. Phillips, 33 L. J. Ch., 129; United States v. 
McRae, L. R., 3 Ch., 39. 

Mercantile usage and local custom afford frequent illustrations 
of the application of the same principle ; for where a term has 
acquired a peculiar meaning in any trade or locality, the parties who 
use it in tneir dealings in that business or place are primd facie 
presumed to use it in that sense — Myers v. Sari, 30 L. J. Q. B., 9, 
and parol evidence is necessarily admitted to explain what that 
sense is. Thus, it has been admitted to show that "a thousand" 
rabbits meant twelve hundred by the custom of the country — Smith 
V. mison, 3 B. & Ad., 728 ; that " days" in a bill of lading meant 
working days — Cochran v. Retberg, 3 Esp., 121; that "years" 
meant '^ seasons" in a theatrical engagement — Grant v. Maddox, 
15 M. & W., 737, and did not comprise Sundays and holidays in a 
workman's contract in the potterv trade — R. v. Stoke^upon- Trent, 
5 Q. B., 303 ; that a " bale" of cotton has different meanings in 
different trades; Taylor v. Brings, 2 C. & P., 525; that "weekly 
accounts" has a limited signification in the building trade — Gorissen 
V. Perriny 27 L. J. C. P., 29 ; see also Kidston v. The Empire 
Marine Ins. Co., L. B., 1 C. P., 535 ; that a full cargo of sugar 
means, in the port of lading, a cargo of sugar packed in puncheons 
and hogsheads, though the ship would hold more if the sugar were 
packed m tierces — Cuthbert v. Gumming, 24 L. J. Ex., 198, 310. 

But it would not be allowable to add a term to the contract under 
the semblance of defining its language ; for instance, to show that 
a contract to consign a ship to the charterer's agent in China, 
involved by mercantile usage an undertaking to pay the agent a 
commission for procuring a charter or cargo for the ship — Phillips v. 
Briardy 1 H. &r N., 21; Hudson v. Clementson, 18 C. B., 212; 
Sotilichos V. Kempy 3 Ex., 105. Nor would such extrinsic evidence 
be admitted to contradict anv of its terms, as to show that a policy 
on a ship and boats did not include boats slung on the davits on the 
larboard quarter — Hall v. Janson, 4 E. & B., 500, 24 L. J. Q. B., 
97 ; see also Millard v. Bailey y L. R., 1 Eq., 378. 

But in order to understand the meaning of the document, it is 
often necessary to be acquainted with another class of external 
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circumstances. This necessity occurs especially in constructing mer« 
cantile contracts. Merchants and traders, with a multiplicity of 
transactions pressing upon them, leave unwritten what they take 
for granted in every contract — per Cur. in Humfrey v. Dale, 

25 L. J. Q. B., 137, 142 ; and see 36 L. J. C. P., 75. They contem- 
plate that their contract will be performed, not broken (per Martin, 
B., in Wilson v. Newport Dock Co., L. R., 1 Ex., 186), and there- 
fore stipulate for what is to be done, without providing for the event 
of its not being done. What is thus taken for granted or overlooked, 
is supplied by whatever law or usage the parties intended, or are 
presumed to have intended, to govern the transaction — Lloyd v. 
Guiberty 35 L. J. Q. B., 74 (Ex. Ch.) ; and that law or usage is 
tacitly included in the contract, or, in other words, is an incident of 
it. Thus, if A. buys goods of B. at a month's credit, but the written 
contract is silent as to the time of delivery, the law supplies, in 
general, the missing term, and the purchaser is entitled to delivery 
within a reasonable time — Greaves v. Ashltn, 3 Camp., 426. But 

.as persons, when contracting with reference to a particular place, 
trade, or business, are primd facie presumed to, use its language, so 
they are similarly ^rtm4/aci> presumed to contract upon the under- 
standing that the general usage of the business, market, or localities 
(even though it be merely a private establishment, such as Lloyd's 
or a horse repository), in, or in reference to which their transaction 
takes place, if it appears to be well known and acquiesced in, and 
if it is not unreasonable (per Cur. in Bottomley v. Forbes, 5 Bing., 
N. C, 128), shall supply the omitted incidents. It is not necessary 
that the usage should have the antiquity, uniformity, or notoriety 
of a custom, which, when established in a particular place, becomes 
law in the place, to the exclusion of the ordinary law so far as the 
latter is inconsistent with it. It is enough if, even though it may be 
still in the course of growth, it is so well known and acquiesced in 
as to afford reasonable ground for the presumption that it was in fact 
an ingredient imported by the parties into their contract — Juggo 
Mohun Ghose v. Manik Chund, 7 Moo. I. A., 282 ; Noble v. 
Kennaway, 2 Doug., 513; Buckle v. Knoop, L. R., 2 Ex., 125. 
Effect is given to the presumption, unless it appears Aat the party 
sought to be affected by it was not, and was not bound to be, 
cognizant of it at the time of entering into the contract — Barthtt v. 
Fentland, 10 B. & C, 760; Raitt v. Mitchell, 4 Camp., 146; 
Kirchner v. Venus, 12 Moo. P. C, 361 ; Gabay v. Lloyd, 3 B. & C, 
793 ; Sweeting v. Pearce, 9 Q. B. N. S., 534, 30 L. J. C. P., 109 ; 
Metzner v. Bolton, 9 Ex., 518 ; Womersley v. Dally, 26 L. J. Ex., 
219; By water v. Richardson, 1 A. & E., 608; Humfrey y. Dale, 

26 L. J. Q. B., 137. But a person in the trade is to be presumed, 
in actions on trade contracts, to be acquainted with its usages — 
per Lord Mansfield in Noble v. Kennaway, 2 Doug., 613 ; Sahador 
y. Hopkins, 3 Burr., 1715; and Carter v. Boehm, id., 1910; ace 
narrower v. Hutchinson, L. R., 4 Q. B., 623 ; see Buckle v. Knoop, 
L. B., 2 Ex., 125 ; and a person who employs another to contract^ 
as his agent, in a particular market, is bound to indemnify him for 
any liability incurred by him by virtue of the usages of the market, 
if they are not unreasonable as regards the principal, altliough the 
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latter was not aware of the existence of any such usage — Sutton y. 
Tatham, 10 A. & E., 27 ; Pollock v. Stables, 12 Q. B., 765 ; Bayliffey. 
Buttertoorthy 1 Ex., 425 ; Grissell v. Bristowe, h. R., 3 C. P., 112. 

In all such cases, it is the usage of the particular trade, and not 
the general law, which supplies the incidents omitted ; and evidence 
of the usage is admitted to supply those incidents, subject however 
to still another condition, viz., that they are not contradictory or 
repugnant to the intention, as gathered from the terms of the docu- 
ment ; for the usage, when proved, is read as part of the instrument ; 
and whether it is part of the contract, depends on whether it is con- 
sistent with its express terms, or with those to be implied from 
them — Hutton v. Warren, 1 M. & W., 466 ; Parker v. Ibbetson, 
27 L. J. C. P., 236 ; Lockwood v. Levtck, 29 id., 340 ; Holding v. 
Piffott, 7 Bing., 465 ; Clarke v. Roystone, 13 M. & W., 752 ; Field 
V. Lelean, 30 lu J., Ex., 168 ; Hally. Janson, 24 L. J. Q. B., 974; 
4 E. & B., 500. Thus, if a bill of lading provided, in general 
terms, that freight should be payable on delivery of the cargo, a 
mercantile usage of the port to deduct three months' discount would 
be treated as part of the contract ; but it would be excluded if the 
bill declared tne freight payable free from all customary deductions—- 
Brown v. Byrne, 23 L. J. Q. B., 313 ; see also Miller v. Tithering- 
ton, 6 H. & N., 278, 7 id., 954. So, in the case above supposed of 
a purchase of goods on credit without a time fixed for delivery, 
if there were an usage in the trade that the goods should be detained 
until payment, the contract, when the usage was proved, would be read 
as including a stipulation in accordance with the usage, unless it was 
repugnant to, or at variance with, any of the express or implied terms 
of the instrument — Field y, Lelean, 30 L. J. Ex., 168; Humfrey 
V. Dale, 26 L. J. Q. B,, 137 ; Heyworth v. Knight, 33 L. J. C. P.', 
298 ; and see the notes to Wigglesworth v. Dallison, 1 Sm. L. C. 

If the incident introduced by usage forms part of the contract, 
it cannot be excluded from it by evidence of verbal stipulations that 
it was not to apply — Hutton v. Warren, 1 M. & W., 466 ; Burgess 
V. Wickham, 33 L. J. Q. B., 17. 

Evidence of usage was formerly considered dangerous and was 
admitted with reluctance (see Cross v. Eglin, 2 B. & Ad., 106; 
Anderson v. Pitcher, 2 B. & P., 164 ; Hutton v. Warren, 1 M. & 
W., 475; Johnson v. Usborne, 11 A. & E., 557; Trueman v. Loder, 
id., 597), but different views appear to prevail now ; and it may be 
doubted whether many of the earlier cases can be reconciled with 
recent decisions, and therefore whether they can be relied upon as 
authorities — comp. Yates v. Pym., 6 Taunt,, 446; Lewis v. Mar^ 
shall, 1 M. & Gr., 729; Trueman v. Loder, 11 A. & E., 589; 
Blackett V. The Royal Exchange Insurance Co., 2 Cr. & J., 244 ; 
Spartali v. Benecke, 10 C. B., 212, with Lucas v. Bristow, 27 L. J. 
Q. B., 364 ; Humfrey v. Dale, 7 E. & B., 274 ; Myers v. SarU 
30 L. J. Q. B., 9; Miller v. Titherington, id., Ex., 217, and Field 
v. Lelean, id., 168; and other recent cases cited in this chapter. 

It is necessary to add that the usage must be confined to a locality 
or to some branches of trade or business. To set up a universal 
usage against general law, is simply to deny the latter, which cannot 
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be thus repealed — see per Alderson, B., in Magee v. Atkinson^ 2 M. 
& W», 440 ; Suse v. Pompe, 30 L. J. C. P., 75 ; Meyer v. Dresser, 
33 Li. J. C* P., 289. Usa^e^ too^ must not be confounded^ either 
on the one hand, with a mere course of business, practice, or habit 
adopted for conTenience, when parties agree to resort to it— irf., 294; 
Robertson v. Jackson^ 2 C. B*, 413 ; Howard v. Sheward, L. R,, 
2 C, P., 128 ; Grissel v. Bristowe, id., 3 C. P., 128 ; or on the other, 
with that branch of the law, called the Law Merchant, which, though 
founded on usage, is incorporated with the general law of the land, 
and consequently needs no proof — Gibson v. Small, 4 H. L. C, 353. 
In the case of ancient public documents, another kind of extrin- 
sic circumstances is admitted, for the purpose of clearing up the 
meaning of an obscure expression, viz., early acts done under it ; 
these showing the manner m which the expression was understood 
before its sense was lost — 2 Inst., 282 ; Withnell v. Gartham, 6 T. 
R, 388; B. v. Miller, id., 268; Doe v. Beviss, 7 C. B., 456; 
Attorney General v. Jones, 33 L. J. Ex. , 249 ; and see Ch* V., ante p. 144. 
In Harrison v. Burton, 30 L. J. Ch., 213, evidence of the acts 
of the parties to a recent instrument was admitted in equity to 
show that a tenancy in common and not a joint tenancy was intended, 
though the language, perhaps, imported primd facie the latter rather 
than the former meaning. 

It will have been seen that among the various extrinsic facts above 
mentioned as admissible, whether to apply or to explain the instru* 
ment, declarations made by the party, as to what he intended to do, 
or thought that he had done by the instrument, have not been 
included. And these are, in general, inadmissible — per Tiudal, C. J., 
9 CL & F., 566. To admit them would be to open the door to 
every species of non-natural construction. An instrument would be 
equiJly meaningless and untrustworthy, if it had no other meaning 
than that which the author declared that he had put upon it. Where 
the instrument was one which the law required to be in writing, as 
a will, and it was defective on its face, the admission of such evidence 
would be a substitution of parol statements for the writing required 
by law, and therefore, pro tanto, a repeal of that law. Thus, if a 
testator bequeathed his plate " to — Smith" or *^ to one of the sons" 
of Jones, who had several, or to his ^^ relations," his declarations as 
to the persons and things intended by him would not be admitted to 
explain who and what he meant — Hunt v. Hort, 3 Bro. C. C, 311 ; 
Baylis v. Atty. Genl, 2 Atk., 239; Stark. E v., 654 ; Goodingev. 
Goodinge, 1 Ves., 230; Nicholls v. Osborn, 2 P. Wms., 419; Clay- 
ton V. Lord Nugent, 13 M. & W., 200. 

There is one case, however, and one only, in which such declara- 
tions are admitted, and that is, where there is a latent ambi- 
guity. In the above instances the ambiguity is patent, — ^that is, 
the terms used betray the ambiguity. But where the words them- 
selves are neither obscure nor equivocal, but it appears from other 
facts which are in evidence that they are applicable with equal 
accuracy to two or more persons or things, the ambiguity is said to 
be latent— 2>oe v. Needs, 2 M. & W., 129; Doe v. Hiscochs, 5 M. 
& W., 363. Thus, if a man sells or devises his manor of Dale to 
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John, and it appears that he had two Dales^ and that there are many 
Johns, — that is, that there are two or more persons and things to 
which the names and descriptions apply with certainty, and with 
equal accuracy, — an ambiguity, which was latent before this appeared, 
arises, and declarations made by him at any time, whether before 
or after the instrument was executed, as to which Dale and John 
he intended, are admitted to clear it up— Bac. Max. Reg., 23, Wigr. 
Interp. Wills, prop., 7 ; Cheyney^s case, 5 Bep., 68 ; Druce v. Dent" 
soHy 6 Ves., 385, 397 ; Doe v. Alleriy 12 A. & E., 451 ; Fleming v. 
Fleming^ 31 L. J., Ex., 419. But this kind of evidence is not 
admitted when the description is incorrect or uncertain ; as where a 
devise is made to John, the eldest son of John, whose eldest son was 
Simon, but who had also a son John^ the eldest by a second wife ; 
or where the devise is to the four sons of John, who has six ; or 
to the testator's niece, Elizabeth, who was dead when he made his 
will, but who had a grandniece named Elizabeth Jane — Doe v. 
Hiscochs, 5 M. & W., 371 ; Stringer v. Gardner y 28 L. J. Ch., 768 ; 
see Doe v. JFestlake, 4 B. & A., 57. 

Declarations of intention are admitted to rebut equities formed on 
presumptions which arise, in some cases, against the plain language 
of the instrument — Trimmer v. Bayne, 7 Ves., 508. Thus, if an 
estate paid for by A. is conveyed to a stranger, or if two legacies 
of the same amount are bequeathed in the same will, or in different 
instruments, but with the same motive expressed, it is presumed in 
equity that the purchaser intended the property for his own benefit, 
and that the testator intended to give only one legacy, the bequest 
of the second being supposed to be but a repetition of the first. In 
these cases, declarations of intention are admitted ; but, it will be 
observed, they do not affect the language of the document ; they 
only remove the presumption which interfered with its natural 
operation — see Hinchcliffe v. Hinchcliffe, 3 Ves., 516 ; Fxp, Pye., 
18 Ves., 140 ; Coote v. Boydy 2 Bro. C. C, 521 : fFeale v. Rice, 
2 Russ. & Myl., 267 ; Chichester v. Chichester, L. R., 2 H. L., 71 ; 
Barrs v. Fewkes, 34 L. J. Ch., 522 ; Sugd. V. & P., c. 21, s. 1 ; 
Wms. Exors., pt. 3, b. 3, c. 2, s. 7; Story Eq. Jur., c. 33. 
Declarations bv a testator as to liie manner in which he intended 
to dispose of nis property are also received to rebut the legal pre- 
sumption that alterations in a will were made after its execution. 
But these declarations must have been made before, not after, the 
will was executed — Doe v. Palmer, 16 Q. B., 747 ; Re Hardy, 
30 L. J. P. M. & A., 142 ; and they relate only to the physical 
condition of the paper, not to the meaning to be attached to the 
language of the mstrument written upon it — see Johnson v. Lyford, 
L. R., 1 P. & D., 646. 

Section 10. — Evidence excluded by Public Policy. 

There are some peculiar kinds of evidence which, though pertinent 
to the inquiry, are excluded on grounds of public policy. 

1st, — Documents relating to affairs of State, written by ofiicera 
of the Government in their official capacity (not by private persons — 

H 1 
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Blake V. Pilfoldy 1 M. & Bob., 198), the production of which would, 
in the opinion of the head of the department, be contrary to good 
policy, are excluded — Act II of 1865, sects. 21 and 23 ; BeaUon v. 
Skene, 5 H. & N., 838 ; 29 L. J., 430; The Rajah of Coorg v. The 
E. L Co.y 25 L. J. Ch., 345. If the head of the department does 
not attend to express his opinion, but sends the document by a sub- 
. ordinate, with instructions to object to its production, it would pn>- 
bably be for the Court to determine the question of expediency; 
Dickson V. The Earl of JViUon, 1 Fost. & F., 419. 

2nd. — In Crown prosecutions, in which the Government is direcfly 
concerned, as distinguished from ordinary criminal eases, witnesses 
are not required, nor indeed permitted, to disclose facts thus protected 
from publicity by considerations of policy, or the sources of the 
information which they do disclose — -R. v. Watson^ 2 Stark, 135; Atty. 
Genl V. Brianty 15 M. & W., 169 ; comp. R. v. Richardson, 3 Fost. & 
F., 693. In some cases, also, a witness might perhaps be allowed to de- 
cline to give the name of his informant, as, for example, when he might 
expose him to legal proceedings for his communication ; see ex. gr., per 
Turner, L. J., in Kisch v. Central Railway Co,, 34 L. J. Ch., 550. 

When a document is withheld on grounds of public policy, second- 
ary evidence of it is not admitted; but it is treated as not in 
existence. Where an order to a subordinate was suppressed on this 
ground, it was held that he might be asked whether tiie act which he 
did was done by him in pursuance of the order of his superior — 
Cooke V. Maxwell, 2 Stark, 183. 

Evidence has been rejected on the ground of its indecency, or offen- 
sivenessto private feelings, when the parties themselves had no interest 
in the matter, except what they impertinently created, as ex. gr. by 
a bet — Tayl. Ev., s. 867. On questions of legitimacy, the evidence 
and declarations of the mother, or of her husband, as to the paternity 
is rejected; see Cope v. Cope, 1 M. & Rob., 269; and the cases cited in 
Le^ge v. Edmonds, 25 L.J. Ch., 125; but this rule does not exclude their 
evidence as to the validity of the marriage, or the date of the birth, or 
as to adultery by the woman, when non-access has been proved aliunde, 
id.; nor the wife's evidence of her adultery, in suits where legitimacy 
is not in question, as in an action against her husband for goods 
sold to her — Cooper v. Lloyd, 6 C. B. N. S., 519. 

4^A. — A barrister, attorney, or law agent (but not, it has been said, 
a person erroneously supposed by the client to be one — Fountain r. 
Young, 6 Esp., 113; comp. Calley v. Richards, 19 Beav., 401) is 
not permitted to disclose any communication made to him by his 
client, in the course of his professional employment, nor any advice 
which he has given to him professionally, nor the contents of any 
document of the client, the knowledge of which he has acquired in 
the course of his employment, unless me client waives this privilege, 
or unless he gives evidence at his own instance m the suit; in 
which case he loses it, and the legal adviser is bound to disclose 
every matter which may be relevant — Act II of 1855, s. 24. Other 
agents in the litigation, whether to collect evidence, or to interpret, 
or otherwise, are silenced to the same extent for the client's protec- 
tion— TayL Ev., 8. 841 ; Best Ev., s. 610 ; and see Du Barre v. 
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Livette, Peake, 77 ; Stale v. Stetoarty 1 Phil., 471 ; Lafone v. Falk- 
land Islands Co.y 27 L. J. Ch., 25 ; The Chartered Bank of India v. 
Richy 32 L. J. Q. B., 300 ; Wooley v. The North London By. Co., 
L. R., 4. C P.> 602. But this does not extend to communications 
of such agents respecting negotiations with the other party (who is 
dead), in an action Drought by his representatives — Baker v. London 
§• S. W. By. Co.y L. R., 3 Q. B., 91. Nor does it apply where all 
the parties claim under the client, as in the case of legatees under 
a will made by him — Russell v. Jackson, 9 Hare, 387, 21 L. J. 
Ch., 146. No unfavorable inference is to be made against a person 
who claims this privilege— per Lord Chelmsford in Wentworth v. 
Lloyd, 33 L. J. Ch., 688 (H. L.). 

If the client has the imprudence to make his confidential com- 
munications to his legal adviser in the hearing of a third person, either 
of the latter will be bound to reveal what was stated — Shore v. Bed- 
ford, 5 M. & Gr., 271 ; Griffiths v. Davies, 5 B. & Ad., 502. 

In England, the communications privileged are only those which 
relate to matters within the general scope of the legal adviser's pro- 
fessional duties, in the ordinary course of his employment, but not 
any which are unnecessary or irrelevant to those duties, such as a 
remark by the client that he would be glad to see his opponent hanged. 
Nor does the privilege extend to questions and answers respecting 
matters of fact (not law), nor to matters of fact which the law agent 
knows by other means than by confidential communication, though he 
probably would not have known them if he had not been profes- 
sionally employed as a law agent. Thus, he would be bound to 
prove the client's oath to an affidavit, or his signature to documents 
prepared in the law agent's office, though the latter might have ac- 
quired the requisite knowledge for this purpose in the course of his 
employment — Dwyer v. Collins, 7 Ex., 639; 21 L. J. Ex., 225; 
Brown v. Foster, 1 H. & N., 739. The privilege, further, does not 
apply even to facts confidentially communicated, if the law agent 
acquires the same knowledge, aliunde, either before or after such 
communication — Lewis v. Pennington, 29 L. J. Ch., 671 ; and, indeed, 
any information obtained by the law agent from a third person, 
though obtained in the course of his employment, is not privileged — 
Ford V. Tennant, 32 L. J. Ch., 465. Nor would the privilege be 
respected in cases where the legal adviser was employed for an illegal 
purpose, or was a participator in the crime of the client, and offered 
to turn Queen's evidence; nor perhaps, in criminal cases, where pub- 
lic justice required the evidence, as where an attorney had in his 
possession an instrument forged by his client ; see the cases collected 
in Tayl. Ev., pt. 2, ch. 16; Best Ev., s. 610, 3 Russ. Cr., 502, &c. ; 
and Gar side v. Outram, 26 L. J. Ch., 113; Biissell v. Jackson, 
27 L. J. Ch., 246; Charleton v. Combs, 32 id., 2S4:. TVhether the 
privilege is similarly limited in this country must depend upon the 
construction of the Indian Evidence Act, Sec. 24, the terms of which 
are very comprehensive. 

Communications made to medical men, clergymen, and others 
(even to Collectors of property tax, who are bound to secrecy by their 
oathof office— Zee v. Birrell,Z Camp., 337), are not privileged — K v. 
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Gilham, Moo. C. C, 186; nor are letters written by a stranger to 
the suit to one of the parties, though marked private and confidential, 
and though the writer forbids their production — Hopkinson v. Burgk- 
letff L. R., 2 Ch., 447. But such witnesses, refusing from conscien- 
tious motives to reveal what had been told to them confidentially, 
would probably be dealt with leniently for their contempt of Court^ 
Broad v. Pitt, 3 C. & P., 518 ; R. v. Griffin, 6 Cox, 219 ; and note to 
R. V. Hay, 2 Fost. & F., 4. In France, not only are such communi- 
cations privileged, but physicians, surgeons, apothecaries, midwivea, 
and other persons who are by profession or business depositories of 
secrets entrusted to them, are punishable with as much as six months^ 
imprisonment and a fine of £20 for revealing them, except when they 
are bound by law to ^ive information — Code Penal, Art. 378. 

5th. — Communications made by a husband or wife to the other 
during the marriage, are privileged, and may not be disclosed without 
the consent of the party who made it, unless they relate to a matter 
in dispute in a suit between them — Act II of 1855, s. 20. 

6th. — In England, a witness is privileged to refuse answers which 
may criminate or degrade him, or expose nira to a penalty or forfeiture. 

This privilege has been much curtailed in India; but the subject 
will be more appropriately considered in connection with the exami- 
nation of witnesses — inf., sec. 16. 

7 th. — A party to a suit is not bound to produce any document in 
his possession, or power, which is not relevant or material to the case 
of his opponent; nor is he bound to produce any confidential writing or 
correspondence between his legal adviser and himself, unless he offers 
himself as a witness, in which case he must produce it, if in his custody 
or power, if it is relevant or material to his opponent's case — Act II 
of 1855, 8. 22. 

A witness, or a party, is also at liberty to refuse the produc- 
tion of his title-deeds — Pickering v. Noyes, 1 B. & C, 262 ; R. v. 
Hunter, 3 C. & P., 591 ; or any documents which may expose him to 
punishment, penalty, or forfeiture — see Daniell's Ch. Pr., c. 38 ; 2 Chit. 
Archb., pt. 5, ch. 15; and when he is justified in withholding the 
orginal, he is not bound to state orally its contents — Davies v. Waters, 
9 M. & W., 608 ; except, indeed, the date and the names of the parties, 
or the indorsement, for the purpose of identification — Doe v. Clifford, 
2 C. & K., 448; Phelps v. Prew, 3 E. B., 430. But a lien on docu- 
ments does not give this privilege, except against the person who is 
entitled to them subject to the lien — Exp. Shaw, Jaxi., 270 ; Hope v. 
Liddell, 24 L. J. Ch., 691 ; Kemp v. King, 2 M. & Rob., 437. A wit- 
ness is not bound to produce any document which he holds for another 
person, if the latter would not be bound to produce it, if it was in his 
possession — Act II of 1855, s. 21. 

In England, the oath of the grand juror binds him to keep secret 
the Queen's, his own, and his fellows' counsel. It silences him, there- 
fore, as to what is said and done in the deliberations of the grand 
jury. He could not, for instance, be called to explain their finding, 
or' to state how many jurors voted for the bill — R. v. Cooke, 8 C. & P., 
582 ; R. V. Marsh. , 6 A. & E. , 236. Whether it binds him to keep secret 
what was stated to the grand jury by the witnesses may be doubted. 
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But at all events, this enforced silence is said to be the privilege 
of the Crown, and which, therefore, the Crown may waive for the pur- 
poses of public justice. Accordingly, when a grand juror heard a 
witness in Court swear directly the contrary of what he had stated 
before the grand jury, he was justified in communicating this to the 
Judge, who committed the witness for perjury, to be tried upon the 
evidence of the grand jurors^-4 Bl. Comm. by Christian, 162 n. The 
witness is not privileged to refuse to repeat what he stated before the 
grand jury — B. v. Gibson, Car. & M., 672. [In India, grand juries, 
which existed only in the presidency towns, are now altogether 
abolished by Act XIII of 1865, and no preliminary examination of 
witnesses in the nature of an examination by the grand jury is held]. 

The privilege silences the witness for ever, and not merely 
during the continuance of the relation which created it — 6 East, 192 ; 
Jenkins v. Bushby, L. R., 2 Eq., 547. 

Section 11. — The Quality of Evidence — Second-hand Evidence — The 
Proof of Documents. 

The rules considered in the last four sections exclude evidence on 
the ground of its want of connection with any of the matters on 
which the Court may have to form an opinion. It is now necessary 
to consider those which provide for the authenticity and genuineness of 
such evidence as is not tnus excluded. A deposition is authentic if 
it speaks the truth ; it is genuine if it was really made by the person 
who purports to be the deponent. 

The most general rule is that the best evidence which the matter 
admits of must be given. Applied to documents, it means that 
whenever it is desired to lay the contents of a document before the 
Court, the document itself must be produced ; and a copy, or any 
other kind of evidence which purports to be not original, but to 
represent merely, or to be derived from the original, cannot be received 
unless the non-production of the original is accounted for satisfac- 
torily, as will be presently mentioned — Bac. Ab. Ev., 1 ; The 
Queen^s case, 2 Brod. & B., 289. This rule is founded on the suspi- 
cion that the proposed substitution is attributable to a desire to 
conceal or suppress the truth, and consequently that the substituted 
evidence is not trustworthy — Stark Ev., 39, 642. If, therefore, it 
were desired to give in evidence the terms of a contract which had 
been reduced to writing, or the contents of a letter, a witness would 
not be suffered to state them from memory, nor would a copy (even 
though a duplicate impression taken by a copying machine — Nodin v. 
Murray, 3 Camp., 228) be admitted, however solenmly vouched to 
be a true copy, unless the absence of the original was satisfactorily 
accounted for. Even to refresh his memory, a witness is not at liberty 
to use a copy or extract, but must resort to the original document — 
Doe V. Perkins, 3 T. R., 749 ; unless there be sufficient reason for 
the non-production of the original — Act II of 1855, s. 46. • 

It follows from this rule, that many facts, when not established by- 
admissions, can be proved only by means of documents. The transfer 
of lands and of incorporeal rights cannot be effected without a deed. 
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The various contracts mentioned in the 4th and 17th sections of the 
Statute of Frauds besides many others, insurances, most contracts by 
corporate bodies, wills, and the sales and mortgages of ships, must 
also be in writing ; the law requires that depositions of witnesses and 
the examination of prisoners before Magistrates should be taken 
down ; the proceedings of Courts of Justice, and Acts of State, are 
also recorded. Even where the law does not require it, contracts are 
frequently reduced to writing, and the document is thereby made by 
the parties themselves the record and evidence of the agreement. 
In all these cases, the writing is the only appropriate means of prov- 
ing the transaction. When, therefore, a witness examined upon the 
matter in issue, states that A. B. bought, or sold, or mortgaged land, 
or contracted to do so, or brought an action or recovered judgment, 
his statement must be rejected ; for it can be but an oral representa- 
tion of the contents or effect of documents which record the trans- 
action ; see ex, gr.^ Barker v. Davis, 34 L. J. M, C, 140. Copies 
are equally rejected, for the same reason, even to prove the amount 
lent on mortgage, or of the rent reserved in a lease — R. v. Merthyr 
Tidvily 1 B. & Ad., 29 ; Strother v. Barr, 5 Bing,, 136 ; Doe v. Harvey, 
8 Bing., 239. The -statement that a person drew a bill of exchange, 
or effected an insurance, or inserted a debt in his schedule in the 
Insolvent Court, would be equally rejected, being merely second-hand 
evidence of what is written in the papers mentioned. These must be 
pi*o(]uced to speak for themselves. In a recent case, a witness was 
not allowed to state whether he had seen copies of a certain piece of 
music in a shop — Boosey v. Davidson^ 13 Q. B., 257. If a person 
were charged with perjury, oral evidence of the existence and trial 
of the cause in which the offence was said to have been committed 
would be excluded, for the cause is recorded, and the only legal evi- 
dence of it and of the trial is the record — Bac. Ab. Ev., I. If 
the proceeding in which the perjury was committed were before a 
Magistrate, it would bci also necessary to produce the depositions, 
since what the accused then said was, or ought to have been, taken 
down. When a previously convicted felon is sent up for trial, the 
record of his conviction, or a copy authenticated as the law requires 
(see iw/l), is the only legal proof of the fact that he was convicted — 
see HartbyT. Hindmarsh, L. R., 1 C. P., 553. To ask the Magis- 
trate or the keeper of the jail whether the prisoner had been convict- 
ed, is to ask him what he cannot prove orally. 

The rule requiring the production of the best evidence is not, 
however, to be understood as excluding all evidence except that which 
has the greatest probative weight ; for, except in the case of evidence 
on matters of scientific or other special knowledge, where it is 
required that the witness who is called upon to inform the Court shall 
be duly qualified by oflice, profession, or experience, to do so (^ The 
Sussex Peer age y 11 CI. & F., 85 ; Bristow v. DeSeguevilley 5 Ex., 275, 
sup.y p. 229), the law knows no gradations of evidence as regards its 
admissibMty — see 3 Russ. Cr., 241. Any fact f except a contract), 
for which a writing is not essential, may be estaolished indifferently 
by the oral testimony of competent witnesses, as well as by a writing. 
It would not be received to prove a written contract, because the resort 
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to writing in this case^ where the law does not require it, shows a 
mutual agreement that the document shall be the record of the trans- 
action^ to the exclusion of oral evidence. One witness cannot exclude 
the testimony of another by making a contemporaneous note of the fact^ 
or event, or conversation — see sup.y p. 238. Thus, a marriage may be 
as well proved by the bridesmaids or bellrinpers, as by the clergyman 
or his register ; the payment of a sum may be as well proved by an 
eye-witness, as by the written receipt of the recipient — Sayer v. 
Glossapy 2 Ex., 409 ; Evans v. Morgariy 2 C. & J., 453 ; Singleton v. 
Barrett, id., 368 ; Rambert v. Cohen, 4 Esp., 213 ; Keene v. Meade, 
3 Peters, 1 ; and the fact that a cask of rum was manufactured in 
India, may be proved as well by a skilled witness who can distinguish 
it from other rum by the taste, as by any person who saw it manu- 
factured — Ten Hogsheads of Rum, 1 Gal. 188; comp. Williams v. 
The East India Company, 3 East, 192. If the terms of a contract, 
which the law does not require to be in writing, are noted down, but 
the memorandum is not completed as the record of the contract, and 
was never intended to represent the contract, its production is unneces- 
sary, and the contract is provable by oral evidence — Doe v. Cartwright, 
3 B. & A., 326 ; Ramsbottom v. Tunbridge, 2 M. & S., 434 ; Trewhitt 
V. Lambert, 10 A. & E., 470 ; Drant v. Brawn, 3 B. & C, 665 ; 
i?. V. St. Martin, 2 A. & E., 210: such evidence does not purport 
to be a representation or reproduction of terms stated in any paper. 
Again, although the ownership of land can be proved only by instru- 
ments in writing, the mere occupation of land is a fact independent 
of any deed, and is provable by parol — R. v. Holy Trinity, 
7 B & C, 611 ; and so is the fact that one man acted as the agent or 
partner of another, although the terms of their relation be in writing — 
Alderson v. Clay, 1 Stark., 405 ; Whitjield v. Brand, 16 M. & W., 
282. A statement may be proved by parol, although the witness 
reduced it to writing — Jeans v. Wheedon, 2 M. & Bob., 486 ; comp. 
R. V. Gay, 7 C. & P., 230 ; except when, as already mentioned, 
it is evidence which was taken down in writing by a Magistrate 
in pursuance of his public duty — R. v. Christopher, 1 Den., 536. 
Though oral evidence of what was stated to the Ma^trate by a 
prisoner or witness is rejected, in the first instance, because it is 
assmned that the Magistrate did his duty, and recorded the statement 
in writing, yet if it be shown by the Magistrate or his clerk, Packer^s 
and PhiUip^s cases, 3 Russ. Cr., 450, that the Magistrate took down 
no deposition or examination, or if he did, that the statement said to 
have been made does not appear on his notes, the reason for the 
exclusion ceases, for the oral evidence of what was so stated is in 
fact the best evidence, and is no longer under the suspicion of being 
mere second-hand evidence of something in writing — R. v. HaU, 

2 Leach, 559 ; R. v. Harris, R & M. C. C., 338 ; Rowland y. Ashby, 
B. & M., 231 ; Venafra v. Johnson, 1 M. & Bob., 316 ; R. v. Spilsbury, 
7 C. & P., 187 ; comp., however, R. v. Lewis, 6 C. & r., 161 ; 
R. V. Walters, 7 C & P., 267, and R. v. Morse, 8 C. & P., 605 ; 

3 Buss. Cr., 448, 454, and 488. 

The rule under consideration is subject to some exceptions. In 
the first place, it is subject, at least in civil cases, to the maxim that 
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Cuilibet licfit rsnuntiare juri pro se introducto ; and if theoarty whom 
it protects waives, when the inferior evidence is tendered, the objection 
to which its nature exposes it, it is admitted. And the objection is 
waived whenever, with knowledge of the existence of the better 
evidence, it is not made at the time when the evidence is tendered. 
As to such waiver in criminal cases, comp. Best Ev., s. 97 ; and 
R. V. ThornhilU 8 C. & P., 575, sup., p. 193. 

Admissions, and acts which have the character of admissions, 
dispense with the production of the original evidence, or may be 
regarded as making that which is in its nature secondary, original for 
the purposes of the suit Thus oral admissions by a party of the 
contents of a deed or contract are evidence against him, dispensing 
with the production of the instrument — Slatterie v. Pooley^ 6 M. & 
W., 664 ; Howard v. Smith, 3 M. & Gr., 254; Goss v. Quinton, id., 
825 ; see sup., p. 196. So where a person uses as evidence recitals in an 
abstract of title in a legal proceedmg, the abstract may be afterwards 
used against him as evidence of the matters recited, and it is not 
necessary to produce the original deeds — Pritchard v. Bagshatoe, 1 1 
C. B., 459 ; lor a statement which a party produces on his own behalf, 
whether on oath or not, becomes evidence against him, per Lord 
Denman, in Brickell v. Hulse, 7 A. & E., 454; see also Boulter 
V. Peplow, 9 C. B., 493, and Morgan v. Richards, 33 L. J. Q. B., 
114. Again, where a fact is legitimately presumable from other facts, 
the existence of written evidence of it does not render the production 
of such evidence necessary. Thus to prove that a Magistrate or 
other public officer legally fills his office, the fact that he is in the 
habit of acting in it is sufficient evidence that he has been duly 
appointed, without the production of the commission or appointment; 
sup., p. 211 ; see also R. v. Stainforth, 11 Q. B., 66 ; and comp. R. 
V. Parker, 33 L. J. M. C, 135. 

Further, where the production of the original writing is, from its 
nature, impracticable, it is dispensed with, and secondary evidence — 
that is, a copy or oral evidence — is admitted ; as in the case of writings 
and inscriptions on walls and tombstones, and of bills posted on 
walls — Mortimer v. McCallan, 6 M. & W., 72 ; Sager y. Glossop, 
2 Ex., 411 ; R. v. Farsey, 6 C. &. P., 84; Bartholomew v. Stephens, 
8 C. & P., 728 ; but pot if the originals were merely hung to the 
wall, and were removable and portable — Jones v. Tarleton, 9 M. & 
W., 675. Oral evidence of inscriptions on banners displayed in 
processions, or at public meetings, is admissible, on perhaps analogous 
grounds— jB. v. Hunt, 3 B. & A., 566. 

Copies of not only our own, but of foreign and colonial public 
records, books, and documents, which are duly written and kept in 

Sursuance of law and for public purposes, such as registers of births, 
eaths, and marriages, are received in evidence in lieu of the originals- 
see inf., p. 260, 275 ; and iJie same rule extends generally to all docu- 
ments which are only of a quasi public character, or which would 
themselves be evidence on bare production from the proper custody. 
Thus, it has been held that secondary evidence of the contents of 
the transfer books of the Bank of England might be given even 
though the originals were in Court — Marsh v. Colnett, 2 Esp., 665. 



Digitized by 



Google 



EVIDENCE. 257 

A copy of a document may sometimes be the best evidence against 
a person — in R. v. Hunt^ the defendant gave the witness a paper 
which he represented to be a copy of the resolutions about to be 
passed at a public meeting, at which both were present ; and upon 
the witness swearing that the resolutions read and passed at the 
meeting corresponded with the paper given to him, it was admitted 
in evidence. 

In cross-examination, also, a witness may be asked a fact, of which 
the proper evidence is a writing, as, for instance, whether he was a 
defendant in a certain action, if the question be collateral to the 
issue {sup.y p. 234) ; and the answer would be conclusive, and not 
subject to contradiction — see inf.y sec. 16. But this relaxation of 
the general rule does not extend (except, possibly, where the witness 
is a party to the suit — Slatterie v. Pooly^ 6 M. & W., 664) to cases 
where the document would be evidence relevant to the issue, in the 
narrower meaning of the expression, or where the answer of the 
witness would be subject to contradiction — (tw/*., sec. 16); or where 
the precise terms of the document were material — see Henman v. 
Lestevy 12 C. B. N. S., 776 ; 31 L. J. C. B., 366 ; comp. The 
Queen's case, 2 B. & B., 288; Macdonnell v. Evans, 11 C. B., 990; 
21 L. J. C. B., 141 ; Ridley v. Gyde, 1 M. & Rob., 197 ; Graham 
V. Dystety 2 Stark, 21; Sideways v. Dyson, id., 49. 

Further, secondary evidence is admitted, as soon as the presumption 
of sinister motive, which the absence of the primary evidence raises, 
is removed. Thus, it would be admitted as soon as it was satis- 
factorily proved that the document whose contents it was sought to 
put in evidence had been destroyed, or had not been found after 
bondjide and diligent search in all places where it would be likely 
to be, if it were in existence — R. v. Kenilworth, 7 Q. B., 642. But 
the presumption would not be removed if the non-production of the 
original were attributable to ignorance, neglect, or accident. 

If the document is in the possession of the opponent, secondary 
evidence is made admissible by taking due steps to procure the 
production of the original. To tibis rule there is an exception in the 
case of an action brought to recover the amount due on a bill of 
exchange or other negotiable instrument, when (unless an indemnity 
be given to the defendant) the production of the original is indis- 
pensable, for the *loss or even destruction of the instrument is fatal 
to the action — Hansard v. Robinson, 7 B. & C, 90 ; Wain v. Bailay, 
10 A. & E., 616; Conflans Quarry Co. v. Parker, L. P., 3 C. P., 1. 
When the document is in the possession of the opponent, a notice 
requiring its production at the trial must be served on him, or his 
law agent ; and it is advisable to serve him also with a subpoena to 
produce it, when the party requiring it is not prepared with secondary 
evidence. The latter is the process used when the document is in the 
hands of a stranger. The subpoena duces tecum requires him to pro- 
duce it at the time and place of trial. A mere clerk who has only 
to make entries in the book required, but has not otherwise the 
possession of the book, is not the person who ought to be subpoenaed 
to produce it, and he is not compellable to produce it — Re Leighton, 
L. B., 1 Ch., 331, and the cases there cited. The person summoned 

I 1 
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only to produce a document, and not also to give evidence, is not bound 
to attend in person ; it is enough if the document is forthcoming 
at the proper time — Act II of 1855, s. 26. But he must bring or 
send it, although there may be valid objections to its being produced 
or read, or put in as evidence, or to the disclosure of its 
contents — id., s. 23 ; and any person in Court who has a document 
then and there in his possession or power, is bound to produce it at 
once, if called upon, though he was not subpoenaed — ib., s. 25 ; 
Dwyery. Collins, 7 Ex., 639; 21 L. J. Ex., 225. But, of course, 
these provisions are subject to just exceptions ; that is, they only 
provide for the production of the evidence, if it is available ; but do 
not render that good evidence which is not so, or compel production 
when the document is protected — sup,, s. 10. 

The notice, or subpoena, demanding the production of the required 
documents must be served at a reasonable lime before the trial ; and 
though it need not specify the writings with particularity, it must 
convey an intelligible description of what is required. A notice, 
for instance, to produce all letters written to him by his opponent 
concerning the matter in dispute, has been held 8ufficient>--»/aeo6 
Y. Lee, 2 M. & Bob., 33 ; Morris v. Hanser, ib., 392 ; but a 
demand for the production of all papers relating to the dealings 
between the plamtiff and the defendant for the last thirty years 
would be too vague — Lee v. Angas, L. B., 2 Eq., 59. It is unwise 
to give a minute description of the paper, since an error in the date, 
or any other particular, would justify the opponent in declaring that 
the BO described paper was not in his possession; and the only practical 
direction which can be suggested on the subject is, to avoid details, 
but to state enough to leave no reasonable doubt as to the documents 
called for. 

If the opponent refoses to produce the required document, second- 
ary evidence of it is admitted, upon proof that the writing had 
come to his possession, and that he had duly received a sufficient notice 
or subpoena to produce it — Doe v. Ross, 7 M. & W,, 102. Indeed, 
after refusing to produce the original, the party in whose possession 
it is, is thereby precluded from afterwards using it in evidence for 
any purpose ; and the secondary evidence thus not only bec<»nes 
equivalent to but excludes the primary — Jackson v. Allen, 3 Stark, 
74; Doe v. Hodgson, 12 A. & E., 135; Edmonds v. Challis, 7 C. B,, 
413 ; Collins v. Gashon, 2 Fost. & F., 47. 

If the document is in the hands of a ihird person, who tliough 
reqiiired by a subpoena refuses to produce it, secondary evidence is 
similarly admitted, if he has a legal right to withhold the instrument, 
as where it is his title-deed, or it has been confidentially entrusted 
to him, as an attorney, by his client — Harris v. Hill, 3 Stark, 140 ; 
Doe V. Ross, ubi. sup. ; Marston v. Downes, 1 A. & E., 31 ; Coates v. 
Birch, 2 Q. B., 252; Volant v. So7/er, 13 C. B., 231. Secondary 
evidence would also be admitted, if it appeared that the witness had 
handed the document to the other side, m order to avoid compliance 
with the subpoena — Leeds v. Cooke, 4 Esp., 256. But it has been 
rejected when he wrongfully refused to produce it — R. v. Zlanfaethleg, 
2 E. & B., 940. And yet, if tlie document was file4 in a foreign 
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Court, secondary evidence of it would be received, in a Civil pro- 
ceeding, on proof that application for it had been made to that Court 
without success — Crispin V. Doalioni^ 32 L. J. P. & M., 109 ; second- 
ary evidence indeed of any document out of the jurisdiction cfm 
always be given in civil cases, if an order for that purpose be obtained 
from the Court a reasonable time befcnre the trials- Act II of 1855, 
s. 36. 

In the following oases no notice to produee is required ;— 
\sL — It is unnecessary, where the demand or charge, which is the 
subject of the proceeding, whether civil or criminal, imputes to the op- 

Sonent the possession of the document, so that the plaint, charge, ot in- 
ictment is m itself a notice to produce it, as where he is sued to recover 
the possession of it — How v. Hally 14 East, 274 ; Jolley v. Taylor, 
1 Camp., 143 : per Cur. in Colling v. Treweek^ 6. B. & C, 398 ; White- 
head V. Scott^ 1 M. & Bob., 2 ; or where he is charged with having stolen 
it — jB. v. Aicklesy 2 East, P. C, 675. But it would be otherwise, if 
the charge were that he had forged it, for this does not impute to him 
the possession of it-^iJ. v. Haworth, 4 C. & P., 254 ; B. v. Eltoorthtfy 
L. B., 1 C. C«, 103. Where tire seo6n<Iary evidence is admissible on 
the above ground, it is not excluded by the offer of the defendant to 
produce the original, but the plaintiff or prosecutor is at liberty to 
prove his case by the inferior evidence — Whitehead v. Scott y ubi. sup. 

2nd. — A notice to produce, or a subpcena, is also unnecessary, 
when the original happens to be in the possession of any person 
present in Court at the time of the trial — Act II of 1855, s. 25 ; 
Dwyer v. Collins , 7 Ex., 739 ; or, Srd, where the copy is a duplicate 
original ; or, 4M, where the loss of the original is admitted ; or, 5M, 
where the opponent has got possession of it wrongfully to defeat the 
subpoena — JLeecU v. Cook, 4 Esp., 256. 

6f A,— A notice to produce such a notice is not necessary for proof of 
the latter, otherwise a third notice to prove tiie second, and so on ad 
infinitum, would be equally necessary, which would be absurd. It is 
also a settled rule, that a notice to produce all other kinds of notices 
such as a notice of dishonor, or a notice to quit, is equally dispensed 
with — Kine v. Beaumont, 3 Bro. & B., 288 ; Doe v. Somerton, 7 Q. B., 
58. In these cases, the copy is a duplicate original, or, at all events, 
tiie opposite side knows that the possession of the original is imputed 
to him. 

When secondary evidence is admissible, it is not necessary to pro- 
duce what might call the next best evidence, for the law recognizes 
no degrees of secondary evidence — Doe v. Boss, 7 M. & W., 102. 
Thus, the contents of a deed or will may be proved orally from 
memory, although a ootmterpart or copy of it be in existence. In 
Doe V. Boss, a settlement was proved from a shorthand writer's note, 
although an attested copy was known to be in existence ; in Burls v. 
Burls, L. R., 1 P. & D., 472,^ the document was proved partly by a 
draft and partly by oral evidence ; in Brown v. Brown, 27 L. J. Q. 
B., 173, the contents of a missing \^ill were proved by the oral evi- 
dence of the solicitor who had prepared it, his statement consisting 
partly of all that he could recollect of the contents, and partly of 
what he believed to have been contained in it, shaking not &om 
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memory^ but from his general practice in drawing similar instrmnents ; 
see also Moon v. Raphaely 7 C. & P., 115 ; but comp. Wharram v. 
Wharram, and Quick v. Quicky 33 L. J. P, & M., 75, 146. But a 
copy of a copy is not eviden ce of the original, even when the first 
copy is lost, or otherwise not procurable — ut supra^ Liebman v. Pooley, 
1 Stark., 167 ; Everingham v. Roundell^ 2 M. & Rob., 138 ; unless, 
perhaps, it were provea that the first was a true copy. 

The Legislature has, of late years, greatly extended the admissi- 
bility of secondary evidence of documents, as well private as public, 
but chiefly in civil cases. As examples of the former may be cited — 
Act I of 1859, s. 46 (Merch. Shipping Act, 1854, s. 175 (3),) which 
gives all the effect of the original to a copy, certified by the shipping- 
master, of the mutual release executed at the end of the voyage, oy the 
owner or master of a ship, and each seaman of it, in proceedings touch- 
ing the seaman's claim to wages. The Merchant Shii)ping Act of 1854 
enables a seaman to prove the agreement under which he served, by 
any secondary evidence, without taking any steps to procure the 
original-— s. 165. So, a ship's rerister, and the owner's declaration 
previous to the registration (s. 38), may be proved not only by the 
o^riginal, but by an examined copy, or a copy purporting to be signed 
by the Registrar of Shipping, s. 107. See another instance in Act 
VII of 1854, 8. 12, sup.y p. 127. 

As regards public documents there is not the same facility, nor in 
general the same interest, for forging or tampering with them, as there 
IS with private writings ; and the Legislature has, in late years, consider- 
ably facilitated the proof of most, if not all, of such documents, even 
where it has not altogether dispensed with it. Indeed, at the present 
time, when a new Act brings into existence new documents, it com- 
monly provides some seconaary means of putting them in evidence. 
As already mentioned, all British Gazettes, even newspapers in some 
cases and for some purposes, the certificates of some public officers 
sometimes, and perhaps public maps, are received in evidence on bare 
production, without any evidence of the genuineness of the documents — 
8up,y 256. Proclamations, orders and regulations of the Queen or the 
Privy Council, the Treasury Admiralty, Secretaries of State, Board of 
Trade, and Poor-law Board, may be proved j!)rtwd/acie by production 
of a copy of the Gazette containing them, or of a copy printed by the 
Queen's printer, or (in India) by the authority of Indian Legis- 
lature, or of a copy of an extract purporting to be certified as 
true, by the clerk of the Privy Council, or by one of the Lords or 
others of the Privy Council, or in the other five cases respectively, 
by a Commissioner, Secretary, or Assistant Secretary of the 
Treasury, by one of the Lords or Secretaries of the Admi- 
ralty, by any Secretary, or Under-Secretary of State, by a 
Member, Secretary, or Assistant Secretary of the Board of Trade, 
or by any Commissioner, Secretary, or Assistant Secretary of the 
Poor-law Board, 31 & 32 Vict, c. 37, s. 2. Copies authenticated 
by the seal of the authority to which the original belongs, are 
received in evidence of proclamations, treaties, and other Acts of 
State of any Foreign State, or of any British possession (but as to 
the latter, see Act II of 1855, s. 7, sup.y p. 192). Any book or 
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document of such a public nature as to be admissible on production 
from the proper custody, any copy or extract of it is admitted on 
proof that it is an examined copy or extract, or if it purports to be 
signed and certified as such by the officer in whose custody the 
original is entrusted— Act XV of 1852, s. 10 (14 & 15 Vict, c. 99, 
s. 14). The bye-laws of a public company are public documents iu 
this respect — Motteram v. E. C. By. Co.y 29 L. J. M. C, 57 ; see 
also Grindell v. Brendon, 28 L. J. C. P., 333 ; 6 C. B. N. S., 698. 
The judgments, decrees, orders, and other judicial proceedings of 
Foreign, Colonial, or Indian Courts, as well as the affidavits, 
pleadmgs, and other legal documents filed or deposited in any of them, 
may be proved by copies authenticated, either by what purports 
to be the seal of the Court, or if the Court has no seal, by what 
purports to be the signature of one of the Judges, to which is 
attached a statement that the Court has no seal ; and no proof of the 
seal or signature, or of the truth of the above-mentioned statement, 
appended to the signature, is necessary — 14 & 15 Vict., c. 99, 
ss. 7, 11, 19 ; Act XV of 1852, s. 7; see also the Extradition Act of 
1866. 

The best way of proving judicial proceedings is by resorting to 
the originals. And mdeed they must be thus proved in crimmal 
proceecSngs, such as a trial for perjury — Bac. Ab. Evid. F. The 
judgments of the superior Court may, however, be in general as 
well proved by (1) an exemplification^ that is^a copy under the seal 
of the Court, which, like other documents of a public nature, 
requires no other proof than production ; or (2) by an examined copy^ 
that is an exact copy (witnout any contractions or abbreviations 
not found in the original — B. v. Christian^ Car. & M., 388), proved 
by a witness to have been examined by him, line by line with the 
original, while another person read the original to him, and vice versd — 
Slane Peerage, 5 CI. & F., 42. Where it is a conviction or 
acquittal of an indictable ofience, it may also be proved, (3) by a 
certified copy, purporting to be under the hand of the clerk of the 
Court, or other officer having the custody of the records of the 
Court where the conviction or acquittal took place, or by the deputy 
of such clerk or other officer, stating that the paper is a copy of 
the record of the indictment, trial, conviction, and judgment, or 
acquittal, omitting the formal parts — Act XV of 1852, s. 9. And 
when it is substantially in the form required by the enactment 
which makes it evidence, it is primd facie evidence, when it is 
admissible, without proof of the seal, stamp, signature, character, 
or authority which it is directed to have, or from which it is directed 
to proceed — Act II of 1855, s. 56 ; B. v. ParsonSy L. R., 1 C. C, 24. 
Convictions before Magistrates may be proved by producing the 
original document, and proving the hand and seal of the Magistrate, 
but they are in some cases (as ex. yr., those which fall within the 
9 Geo. IV, c. 74) provable by a copy, certified by the proper officer, 
or proved to be a copy, s. 50. The depositions taken by them, if 
they purport on the face of them to have been taken regularly, are 
proved, m general, by proof, by anybody who knows it, of the 
Magistrate's signature to the certificate of their having been duly 
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taken by him— A. v. Foster y 7 C, & P., 148 ; R. v. Hallett, 9 C. & P., 
743; R. V. fVilshaw, Car. & M., 145; but where they are needed 
in evidence to corroborate a witness^ a copy of them, certified by the 
Magistrate's signature to be a true copy, is admitted^ without further 
proof, as evidence not only of the £Etct that the statement was made, but 
that it was made at the time and place, and under the circumstances stated 
in the certificate, or on the face of the deposition or statement — Act II of 
1855, s. 31 ; see also the Merch. Sh. Act of 1854, s. 449. The 
proceedings of the Courts of Request are proved by the production of 
tlie book which contains the record or memorandum of the proceed- 
ings, and oral proof that it is such book — Stark Ev., 390. Those 
of the Insolvent Court are proved by certified copies — 11 Vict, c. 21, 
s. 74. In proceedings for a penalty under the Passengers' Act (XXI of 
1858), any document purporting to be a report of particulars which 
the proper officer deems important respecting a ship and passengers, 
and any like document purporting to be signed by a British Consul, 
is admitted in evidence, if it appears to have been officially tra&s- 
mitted to any officer at or near the place where ih^ proceeding is 
held — s. 15. 

But further, whenever by any existing or future Statute, or Act of 
ihe Legislative Council, any certificate, certified copy, or other 
document is receivable in evidence of any particular, in saij Court of 
Justice, it is received as primd facie evidence without proof of the 
seal, stamp, signature, character, or authority which it is directed to 
have, or from which it is directed to proceed, if it is substantially in 
the form and purports to be executed as directed by the Statute or 
Act — Act II of 1855, s. 56. And generally, all documetits which by 
any existing or future English law may be admissible in evidence in 
England or Ireland, without proof of the seal, stamp, or signature 
authenticating it, or of the judicial or official character of the apparent 
signer, are adbnissible to the same extent and for the same purposes, 
in every other part of the British dominions without such proof — 
14 & 15 Vict., c. 99, ss. 11, 19. 

Further details on this subject would be incompatible with the 
scope and limits of this chapter ; they will be found in extenso in the 
works of Taylor (Ev., pt. 3, c. 4), and Roscoe (tit. Proof of Docu- 
ments). But it may be advisable to observe that facilities thus given 
for proving documents, do not a^ct the value of them as evi^nce. 
For instance, the English Bankrupt Aet of 1861, which prescribed 
that a composition deed should be binding on all creditors when assent- 
ed to by a certain number of tbeib, and registered with an affidavit 
verifying that assent, and made a copy of those docMtfentfr evidence 
of them, did not make their contetbts evidence agjetinist a non-assent^ 
ing creditor, Mid independent proof that the reqmsite majority had 
assented would be necessary to support ^ defence tigaini^ a creditor 
suing the debtor — Bramble v. Moss^ L. B.., 3 C. P., 458. 

With respect to the mode of proving a document, it is necessary to 
consider the object for which it is produced, and the point which it 18 
intended to establish. It is not always necessary to prove that a 
document tendered in evidence was written or signed by the person 
whose act it purports to be. It may often be, that nothing more is 
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necessary or desired to be proved than the fact of its existence^ or 
discovery^ at a certain time, and under certain circumstances ; and in 
such cases it would be as superfluous to prove also who its author 
was, as to prove that the knife or pistol found on a murderer was 
made by the maker whose name it bears. Thus, if the object be to 
show that a Magistrate was induced to bail a prisoner, by a letter pur- 
porting to come from a Judj^e, it would be unnecessary to prove that 
the Judge had written it ; for the question would be, not whether the 
document was genuine or spurious, but only whether it had been 
represented as genuine — Taylor v. Willicnnsy 2 B. & Ad., 845. If 
it were desired to prove that a person knew certain facts, evidence 
that an open letter containing that information had been found on 
him would afford the requisite proof ; but it would be idle to prove 
that the letter had been writteiT by the apparent writer— see Cotton 
y. James, Moo, & Mai., 273 ; jB. v. Bernard, 1 F. & F.,240. Even 
if the question were, whether the facts stated were true, this would 
not be the way of proving them. All that would be necessary, in 
these cases, would oe to produce the document, and prove the circum- 
stances which made it a material piece of evidence in the inquiry. 
On the other hand, if it were desired to prove that a person was alive 
on a certain day, the production of a letter purporting to be written 
by him would obviously not be evidence, without proof of his hand- 
writing. 

When the genuineness of private documents, such as deeds, con- 
tracts not under seal, policies, negotiable instruments, letters, receipts, 
&C., is to be proved, it is done, in general, by producing the docu- 
ment itself, and establishing, by the evidence of a competent witness, 
that it was executed, or signed, or written, as the case may be, by the 
person or body purporting to have done so. If the instrument be not 
attested, or if attested, is nevertheless not one for which attestation 
is essential to its validity (Act II of 1855, s. 37), it may be proved 
by any person who can swear that he believes the signature, seal, or 
writing to be genuine. As to the handwriting, any person is qualified 
to prove it (or even the mark of a witness — George v. Surrey , Moo. 
& M., 616) who ever saw the alleged writer write not expressly for 
the purpose of giving evidence, or who has acquired a knowledge of 
his nand, incidentally from corresponding with him, and having trans- 
actions with him on the faith of his letters, so as to establish the iden- 
tity of the writer {per Williams, J., in Doe v. Suckermore, 5 A. & E., 
727), or to induce a reasonable presumption that he was the writer 
(per Patteson, J., id., 731), or who has acquired a knowledge of it in 
tne course of business or duty, as the clerk of the pei*son to whom 
letters have been addressed, or the servant who has been in the habit 
of carrying his master's letters to the post {per Lord Denman, trf., 
740) ; or, in the case of ancient writings, by a person who has acquired 
the knowledge in the course of his business m examining deeds and 
other documents, written or signed by the same person — ^Fitzwalter 
Peerage, 10 CI. & F., 193 ; Doe v. Suckermore, 5 A. & E., 736, and 
the cases there cited — Crawford Sf Lindsay Peerage, 2 H. L., 557. 
But it has been held that a witness who saw the writer (in whoso 
favor he was called) sign his name several times, with the view of 
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his giving evi'lence in the cause, was not competent to difiprove the 
signature, as the writer might, <»i those occasions, have disguised his 
hand — Stranger t. Searle, 1 Esp., 14; and a witness may form an opinion 
on the handwriting in question, by comparing it with anjr undispated 
signature or writing of the same person produced in Court — Arbon v. 
Fussellj 3 Fost & F., 152 ; and on an inquiry whether a signature, 
writing, or seal is genuine, any undisputed signature, ^vriting, or 
seal of the party may be compared with the disputed one, though 
on an instrument which is not evidence in the cause — Act II of 
1855, 8. 49. The word ''cause" does not appear to limit the 
effect of this provision to civil cases, being similarly used in the 
33rd and 34th sections, where it can hardly be so constraed, and 
the Act limiting evidence to civil proceediugs in express terms, when 
this was intended — see sections 19 & 20. Any paper written by the 
direction of the Court by a party who denied his handwriting in a 
paper tendered in evidence, would be admissible for iiaa purpose as 
evidence in the cause — Doe v. fftlson, 10 Moo., 530. It may be 
observed that in comparing handwriting, it is quite as important to 
look for dissimilarities as similarities. In a case tried on the Western 
Circuit by Bovill, C. J., in the spring of 1868, it was clearly proved 
that the Ubel imputed to the defendant was written by another person, 
though one of the most eminent experts of the day believed it to be 
the writing of the defendant, from its striking similarity to his admitted 
writings. The Chief Justice had formed a different opinion by 
noticing the dissimilarities — Mackenzie v. Lethary. 

When the signature of a deed is proved, its sealing and delivery 
may be presumed, when there is no direct evidence on the subject — 
Talbot y. Hodson^ 7 Taunt, 251; Burrows v. Lock^ 10 Ves,, 474. 
If the instrument be one which is not valid, unless attested, as a will> 
for instance, or tiie bill of sale of a ship, its due execution and attes- 
tation must be proved by any one of the attesting witnesses ; but it 
may be proved by other evidence, if all deny the execution, or refuse 
to give evidence — R. v. Harringworthy 4 M. & S., 350 ; Talbot V. 
Hodsouj ubi. sup. ; Goodtitle v. Clayton, 4 Burr., 2224 ; Lowe v. 
Jolliffe, I W. Bl, 365 ; Bowman v. Hodgson, L. R., 1 P. & D., 362. 

It may be proved without calling the attesting witness, if the instrur 
ment is in the hands of the other side, who refuse to produce it after 
due notice, or if it be lost and the attesting witness be dead — Cooke 
V. Tanswell, 8 Taunt, 450 ; but if it is produced, the attesting witness 
must be called, though the party who requires the production was 
ignorant, until the production, of his name — Gordon v. Secretan, 
8 East, 548 ; Rearden v. Minter, 5 M. & Gr., 204. 

Another exception is created by the 526th Section of the Merch. Sh. 
Act of 1854, which enacts that any instrument for which that Act 
requires attestation may be proved without calling the attesting 
witness; and another by the 26 Geo. Ill, c. 57, s. 38, which provides 
that instruments executed in India, and attested there, may be proved 
in England, by proof of the handwriting of the party executing, 
and of the attesting witness, together with evidence of their being 
in India, and that instruments may be in like manner proved in 
India. Formerly, an admission of the execution of a deed, unless 
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made expressly for the purposes of the cause, did not dispense with 
the necessity of calling the attesting witness; but au admission 
is now frimA facie proof of execution, as against the party making 
it — Act II of 1855, s. 38, sup.^ p. 196. If none of the attesting 
witnesses can be called, or are capable of proving the instrument, 
as if they are dead, or of unsound mind, or out of the reach of the 

«^rocess of the Court, or not to be found after diligent iuquiry, the 
instrument is, after proof of the fact explanatory of the absence 
of the witness, proved by establishing the genuineness of the signa- 
ture of one of the attesting witnesses (Adams v. Kerr^ 1 B. & P., 
360), together with some evidence to identify the party whose 
execution is sought to be established, when his name is a very 
common one, or there is some other good reason for not relying on 
the identity of name simply— comp. Jones v. Jones ^ 9 M. & W., 
75 ; Sewell v. Evans, 4 Q. B., 626 ; Hubbard v. Lees, 1 L. R., 
Ex., 255. The fact that the name appears in the place and manner 
in which it would have been written, if the witness had seen the 
deed executed, affords a sufficient ground for the presumption that 
he did see it executed — see per Cur. in Stobart v. Dryden, 1 M. & 
W., 624. Where the instrument is lost, it is not necessary to call 
the attesting witness— A v. St. Giles, 1 E. & B., 642 ; 22 L. J. 
M. C, 54. 

Proof of execution and handwriting is dispensed with (1) when 
the document (whether a deed, letter, or other writing is immaterial— 
Wynnee v. Tyrwhitt, 4 B. & A., 376) is thirty years old (computed 
from its date — Doe v. WoUey, 8 B. & C, 22 ; Man v. Bicketts, 
7 Beav., 93), if it is produced from or traced to any place or custody 
in which it might reasonably be expected to be found — Bishop of 
Meatk V. Marquess of Winchester,^ Bing. N. C, 183; Doe v. 
Phillips, 8 Q. B., 158 ; Croughton v. Blake, 12 M. & W., 205 ; 
B. v. Hinckley, 32 L. J. M. C, 158 ; or, in the case of a deed of 
conveyance, if possession of the property conveyed in it has accom* 

' panied it — Gilb. Ev., 97 ; (2) when, in questions of pedigree the 
document is in the nature of a record, like a family Bible containing 
entries of the family pedigree, and it is produced from or traced to the 
custody of one of the family — Hubbard v. Lees, L. R., 1 Ex., 255 ; 
(3) when it is in the opponent's hands, and he claims a beneficial 
interest under it — Pearce v. Hooper, 3 Taunt, 60 ; Carr v. Burdiss, 
1 C. M. & R., 782 ; Bell v. Clayton, 1 C. & K., 162 ; and (4) when 
the opponent has admitted or (5) is estopped from denying the 
handwriting or execution. A power of attorney executed more 
than a hundred miles from the place where the action, suit, or pro- 
ceeding is depending, is proved by bare production, when it purports, 
on the face of it, to have been executed before and authenticated 
by a notary public, or any Court, Judge, Consul, or Magistrate — 
Act II of 1855, s. 49 [See also the Registration Act, XX of 1866, 
sec. 35]. An impression of a document made by a copying 
machine is taken without further proof to be a correct copy — Act II 
ofl855, 8. 35. 

If the instrument is one of those which are subject to stamp duty, 
and it is not duly stamped, it cannot be received as creating, tran»* 

K 1 
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ferring, or extm^uishing any right or obligation, or as evidence in toy 
civil, but it may in any criminal proceeding — Act XVIII of 1869,8. 18; 
see the cases cited in Ponsford v. Walton, L. R., 3 C. P., 167 ; but if 
the Court should be satisfied that the defect did not arise fix)m any 
intention to defraud the revenue, the instrument may be admitted in 
civil proceedings also, on payment into Court of the proper amount 
of the duty, and the penalty required by the Stamp Act — see 
s. 20. ... 

Before dismissing this subject, it may be added that in civil cases 
in the superior Courts, an inspection of documents in the hands of the 
opponent (not in those of a stranger — Cocks v. Nash, 9 Biog., 723) 
is sometimes granted before trial, by order of Court. In general, it 
is said that a party is not bound to supply arms to his adversary — 
Co. Litt., 360 ; but this rule is limited by exceptions of a wide charac- 
ter. When the instrument sued upon is under seal, he has a right to 
inspect it— (Penarth Harbour Co. v. Cardiff Water Co., 29 L. J. C. P., 
230 ; Andrew v. Pell, L. R., 2 C. P., 25) ; and also (2) when it is not 
under seal, if there be only one copy of it — Blogg v. Kent, 6 Bing., 
614; Bluck V. Gompertz, 2 L. M. & P., 597; Owen v. Niekson, 
30 L. J. C. P., 125. In the former case, the old rules of pleading 
required llie production; in the latter, the Courts interfered. on the 
equitable ground that the document was virtually the property of 
both parties, and that the holder of it was trustee for the other party, 
as well as on his own account. But if the instrument, not under seal, 
was executed in duplicate, and the defendant lost his part, he could 
not at common law obtain inspection of the other part in his adver- 
sary's hands, for the latter was not, in such a case, a trustee of it for 
him — Street v. Brown, 6 Taunt, 302. (3.) In actions on policies, it 
was also the practice to grant to the underwriters inspection of all 
documents relating to the subject of the policy Park— Ins. Introd., 
xci ; Goldsmid v. Marryat, 1 Camp., 562 ; Rayner v. Ritson, 35 L. J. 
Q. B., 59. 

(4.) Further, even when the document is not mentioned in the 
pleadings, Ibe opposite party is entitled to see it, if it is really the 
foundation of the right asserted, whether he be a party to it or not — 
per Willes, J., in Pr^ce v. Harrison, 29 L. J. C. P., 339 ; Bateman 
V. Phillips, 4 Taunt, 157 ; Doe v. Roe, 22 L. J. Q. B., 102. Thus, 
in an action for money had and received, without any mention of a 
written agreement, inspection of the documents would be granted if 
a written agreement was the foundation of the right of the plaintiff— 
id,, Chamack v. Lumley, 5 Scott., 438. ^5.) An inspection is also 
granted, when there are grounds for believmg that the instrument has 
been forged or altered ; (6) or where the applicant swears that he 
has no recollection of having executed it — per Tindal, C. J., in Wool- 
mer v. Devereux, 2 M. & Gr., 758. 

(7.) This right of inspection preparatory to trial, has been extend- 
ed of late years by the Legislature ; for now in England either liti- 
gant in the superior Courts may compel his opponent to allow him 
an inspection of all documents in his custody, or under his control, 
which relate to the questions in the cause, and which tend to support 
the case of the apphcants ; but he is not entitled to an inspection of 
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them, for the purpose of seeing whether a case can be established 
against him, except in the cases above mentioned. He has no right 
to a discovery of tne evidence which supports his adversary's title only; 
but he has a right to inspect it, if the evidence be material to his own 
case, even though it also relates to that of his opponent — Burr ell v. 
Nicholson, 1 M. & K., 680; see the cases collected in Woolley v. 
N. London R. Co,, L. B., 4 C. P., 602. He may also get any such 
documents stamped, and take examined copies of them; see Act. XY 
of 1852, s. 61, and Act II of 1855, s. 52 (14 & 15 Vict, c. 99 s. 6). 

Section 12. — Hearsay. 

From the rules requiring the best evidence, it follows that a wit- 
ness is allowed to depose only to those facts which are within his 
own personal knowledge. This does not mean that the law rejects 
his testimony unless he speaks to the facts with positiveness and 
certainty ; for his evidence is equally admissible though it purport 
to rest on imperfect recollection. Indeed, it is admitted, in some 
cases, where the fact has avowedly faded altogether from his memory, 
and he makes the assertion simply on the strength of another fact 
which has been brought to his recollection ; as where, for instance, 
he declares that he saw a deed executed, not because he has any 
recollection of the occurrence, but because he sees his signature to 
the document as an attesting witness, and believes that he would not 
have put it there, if he had not seen the execution — Maugham v. 
Hubbard, 8 B. & C, 14; R. v. St Martin, 2 A. & E., 210. What 
is meant by saying that the facts must be within his own knowledge, 
is that he must have become acquainted with them, at some time or 
other, immediately through his own senses, and not have derived 
his knowledge of them from other persons. Even when the fact 
spoken to is of so shadowy a character as the existence of a rumour 
or refutation, it is imperative that the witness should have acquired 
his knowledge of it by personal intercourse or experience in the 
society or locality where it existed — Mawson v. Hartsink, 4 Esp., 
102 ; for a stranger who had merely learned from others that such 
a rumour or reputation existed there, would not be competent to 
prove its existence — Sheddon v. The Atton^ GenL, 30 L. J. 
P. & M., 231. 

Further, statements not made in the presence of the person whom 
they affect, so as to acquire the character of admissions by him {sup., 
p. 1 96), are not, in general, admitted in any judicial proceeding as 
evidence against him of the facts alleged thereby, unless thev ^r^ 
made in Court, in the suit and under the sanction of an oath, by 
a witness competent to testify to them, and subject to the power of 
cross-examination of the party sought to be affected by them. For 
instance, if it were desired to prove that goods had not reached 
their destination in another country, a letter from the consignee to 
whom they were addressed, denying their arrival, would manifestly 
not be evidence of their miscarriage, since it would be a statement 
not on oath, not in the suit, nor subject to cross-examination. And 
if the recipient of the letter swore, upon the faith of its contents, 
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that he had been informed that the goods had not been delivered, 
Iiis evidence would be equally inadmissible ; for a statement of fisict 
made not from personal knowledge but from information derived 
from others, or, in other words, tlie repetition by any person of what 
a third person told him, would be even more objectionable as evidence ; 
since, besides not being on oath, or subject to cross-examination, 
it would be second-hand evidence, presupposing original evidence 
withheld (see sect. 11), and liable to double chances of errors, viz., 
from the mistake or malice of the reporter, as well as of his informer. 
This defective kind of proof is called hearsay evidence. 

The rule which excludes such evidence, like that which was the 
subject of the preceding section, is of constant application in Courts 
of Justice, when witnesses, ignorant of it, naturally offer to relate, 
not only the facts which they saw, but those which they learned from 
others. Hearsay evidence is, in general, easily recognized, as in 
the ordinary case above suggested ; but it does not betray its charac- 
ter so obviously, when it does not in terms purport to be second hand. 
Thus, when a person says that he was bom on such a day and at such 
a place, or that another person is in another country, it is plain that 
he speaks from information derived from others, though he does not 
say so — R. v. Stskwortk, 2 Q. B., 476* 

The acts of persons are equally excluded, when they are in effect 
merely equivalent to statements. Thus, on a question whether a tes- 
tator was sane, the treatment of him by his relations, in taking the 
same precautions as if he were a lunatic, or the conduct of his physi- 
cian in suffering him to make a will, would be rejected — Wright v. 
Tathamy 7 A. & E., 313 ; 5 CI. & F., 670. So, the fact that the 
captain of a ship, after examining her, embarked on board with his 
family, or that an underwriter paid a policy on her, would be rejected 
as evidence, on the question whether the ship was seaworthy when she 
Bailed — 7 A. & E., 388 ; 5 CI. & F., 739 ; and see Backhouse v. Jones, 
6 Bin^. N. C, 65. In such cases, the acts and conduct are, in effect, 
mere declarations of opinion on the question in issue, not on oath nor 
subject to cross-examination. Letters addressed to the alleged luna- 
tic would, unless the lunatic had done some act in respect of them, be 
equally excluded for the same reason, vt>., that they were acts equi- 
valent to declaration^ by his correspondents that they considered him 
QauQ^- fVriffht V. Tatham. But if it be shown that the letters had 
been read by him, so that he could exercise any judgment on their 
contents, or that he has done so, as by answering or acting upon them, 
they would be admissible — id., per Tindal, C. o. 

On the other hand, the rules above mentioned do not ex* 
elude any statement which is an integral part of a transaction, — 
that is, when the fact that it was made, and not its truth or 
falsehood, is in question. It must be borne in mind that a statement 
is susceptible of being used for two different purposes, viz., as proof 
either of the fact thereby asserted, or of the fact that it was itself 
made ; and it is only when it is sought to be used for the former pur- 
pose that the rules in question apply. Thus, the fact that a contract 
was made between strangers is provable, whether it was made orally 
or in writing, when it is in any way material to the issue, though the 
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oral or written statements of fact embodied in the contract would 
not be evidence of their truth, against any person not a party or 
privy to it. So if the fact that an order was given be material, the 
words used may be proved, for they constitute a fact Thus, in a 
suit for a collision, it might be proved that the captain of one of the 
vessels ^ave an order for preparing the ship's light, while he was 
many miles away from the other ship— »7%e Aueppo^ 35 L. J., Adm., 9 ; 
R. V. Bernard, 1 P. & F., 247* Upon a trial for larceny, the 
policeman who arrested the thief would not be permitted to state 
that a bystander had told him that he had seen the accused commit 
the theft, for the statement, in such a case, would be material only as 
evidence of the truth of the fact asserted, and, as such, would be mere 
hearsay evidence. But if the proceeding were against the policeman, 
for maliciously arresting the man, the fact that such a statement was 
made to the policeman, irrespectively of its truth or falsehood, would 
be relevant to the question in issue, viz., whether the defendant had 
acted maliciously ; and it would be received in evidence as proof, not 
that.the plaintiff had committed the theft, but that the defendant had 
been so informed. So, where the existence of a rumour, not its 
truth, is a material fact, the evidence of those who heard it would be 

admitted v. Moor, 1 M. & S., 284 ; Richards v. Richards, 

2 M. & Rob., 667 ; Thompson v. Nye, 16 Q. B., 176. 

When the state of mind or body of a person is a material part of 
the inquiry, the language used by him spontaneously, or, it might 
almost be said, instinctively, giving expression to that state at the 
moment, and before he has time to devise anything, is received in 
evidence as a part of it. Under such circumstances, the words are 
no more than a manifestation of feeling, not differing in this respect 
from the act of weeping, coughing, blushing, or growing nale. What, 
therefore, a man says on receiving an injury, and even the immediate 
exclamations of the bystanders, are integral parts of the transaction, 
and are received as facts — Thompson v. Trevanion, Skin., 402 ; R. v. 
Foster, 6 C. & P., 325 ; and the judgment of Pollock, C. B., in 
Milne v. Leisler, 31 L. J. Ex., 261. The cries of a mob engaged in 
a riot, and of a woman when assaulted, are as much parts of the 
transaction as the riot or assault — Best Ev., s. 497 ; and on this 
ground also, the admissibility of parol evidence of inscriptions on 
banners carried at a meeting has been rested — R. v. Hunt, 3 B. & A., 
666 ; per Parke, B*, in Jones v. Tarleton, 9 M. & W., 676. The 
statements of spectators while viewing a libellous picture have, on 
analogous grounds, been admitted for the purpose of snowing that the 
picture was a libel — DuBost v. Beresford, 2 Camp., 612. So, when 
the state of a person's health at a certain time is material to the 
inquiry, the words used by him in expressing that state are admissible, 
though not an inunediate part of the transaction, as in the instances 
first mentioned. Upon a trial for murder by poison, for instance, the 
statement of the deceased shortly before he took the poison, as to his 
health, are admitted — R. v. Johnson, 2 C. & E., 364; and so are 
statements made by a sick person on the subject of his malady, and of 
his apprehensions — Aveson y. Lord Kinnaird, 8 East, 188. Similar 
statements made in writing to a medical man were rejected by Sir C. 
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Cresswell, in Witt v. Witt, 32 L. J. P. & M., 179 ; but they were, 
in this case, perhaps rather a narrative of past, than the spontaneous 
expressions of present feelings. In an action for criminal conversa- 
tion, letters written by the wife, either to her husband or any other 
person, are admitted in evidence as to the state of her feeling 
towards her husband, though they could not be evidence of any 
particular fact stated in them — Trelawney v. Coleman, 2 Stark, 
191 ; Willis v. Bernard, 8 Bing., 376. 

Again, when an act, the nature, object, or motive of which is the 
subject of inquiry, is given in evidence, any declaration, oral or 
written, made by the actor contemporaneously with the acts (or even 
soon subsequently, so long as it is substantially part of the transac- 
tion — Rawson v. Haigh, 2 Bing., 104 ; Ridley v. Gyde, 9 Bing., 349 ; 
Rouch V. The G. W. R. Co., 1 Q. B., 51) in reference to and ex- 
planatory of it, is admissible in evidence. It is, in truth, part of the 
Skct—per Coltman, J., 7 A. & E., 361 ; per Vaughan, J., 5 CI. & F., 740; 
Stfde V. Palmer, 32 L. J. Q. B., 126. Thus, if a person, in paying 
money to another, states on what. account it is paid, the statement 
becomes an integral part of the act of payment, explaining and defining 
its meaning and character — see ex. gr. Bruce v. Hurly, 1 Stark, 23. 
For the same reason, a statement made by a trader on or soon after 
leaving his place of business, as to the motive or object of his depar- 
ture, would be an admissible fact where the question was whether, in 
leaving, he intended to defeat or delay his creditors, which would 
make his departure an act of insolvency (11 Vict., c 21, s. 9.) — Bate^ 
man v. Bailey, 5 T. B., 512. So, if a policeman searches a house, 
what he said at the time as to who he was searching for, would be 
admissible, though in his favour — R. v. Smyth, 5 C. & P., 204. 

As corroborative of the testimony of a witness, any former statement 
made by him relating to the same fact, at or about the time when it 
took place, or before an^ authority legally competent to investigate it, 
is now admitted in India — Act II of 1855, s. 31. 

In support of ancient possession, all kinds of documents more than 
thirty years old are received in evidence, not of any facts recited in them, 
but in so far as they are themselves acts of ownership ; and they are 
available in evidence for this purpose even against persons who are 
strangers to them — Tayl. Ev., ss. 593 and 601. But it is neces- 
sary to prove that they are produced from a custody which is a reason- 
able guarantee for their genuineness — see sup., p. 265. 

General reputation is, except in proceedings for bigamy or adul- 
tery, received to prove a marriage {Read v. Prosser, Peake, 233 ; 
Evans Y. Morgan, 2 Cr. & J., 253; Breadalbane Peerage, L. R., 
2 H. L., 182), at least when there is also evidence of cohabitation. 
It is also received, as already mentioned, with respect to the question 
of personal character {sup., p. 234), and, as is implied in the expression, 
in questions of reputed ownership under the Insolvent Act (11 Vict, 
c. 21, s. 2Z)— Oliver v. Bartlett, 1 B. & B., 269 ; Gurr v. Button, 
Holt. N. P., 327. In such cases a prevalent reputation acquires, as it 
were, the consistency and embodiment of a fact, and evidence of its 
existence or prevalence is received as would be evidence of any 
other material fact. 
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It is hardly necessary to add tliat statements^ made in the presence 
of the party affected by them, under circumstances admitting of his re- 
marking upon them ^sup., p. 196 ; or by third persons under whom the 
party affected by them clauns^— ^t^p., p. 197), do not fall within the rule 
excluding hearsay evidence; nor would declarations made admissible by 
contract oet ween the parties; for instance, if there was an agreement 
between a shipper and consignee of goods that the account sales render- 
ed by the correspondent of the latter abroad should be primd facte 
evidence of the amount realized by the sale — see Smith v. Blakey, L. 
B., 2 Q. B., 326. 

The various cases above mentioned are not exceptions to the 
rule imder consideration; but there are several exceptions to it 
which have been recognized, some from very early times, upon 
the ground of necessity or convenience — per Parke, B., 1 M. & W., 
623; and which may be classed under three heads: (1) In 
some cases declarations or statements are admitted when on 
oath, if the persons who made them are dead or unable from 
mental or bodily infirmity to give evidence ; (2) in others, the decla- 
rations of such persons are admitted without the sanction of an oath ; 
and (3) in others, again, they are admitted although the declarants 
are able to give evidence. 

7. In the first place, the deposition or statement of a witness duly 
taken in a judicial proceeding, where the party against whom he was 
called had the right and opportunity of cross-examining him {Atty. 
GenL v. Davison^ McCl. & I., 160), is evidence against that party, 
and in favour of his opponent, and against and for Uieir privies res- 
pectively, in any subsequent proceeding where the parties and the 
subject are substantially the same (as in cases of res-judicata and 
estoppel, sup.j sect. 6; Morgan v. Nicholly L. R., 2 C. P., 117), if 
the witness is, at the time of the second trial, either dead or insane 
( R, V. Marshall, C. & Mar., 147), or permanently (Duke of Beaufort v. 
Crowshay, L. R., 1 C. P., 699) disabled by illness or infirmity from 
attending {N. v. Hogg, 6 C. & P., 176 ; R. v. Wilshaw, C. & Mar., 
145 ; R. V. Savage, 5 C. & P., 143 ; 2 Hale, 52, 184), or is kept out 
of the way by the procurement of the other side — 1 Hale, 306. 

In the latter case, however, the deposition would be evidence only 
against the party who caused the absence, but not against the other 
persons joined with him in the* proceeding — R. v. Scaife, 17 Q. B., 
238. The temporary illness of a witness is a ground for po8tf)oning 
a trial, but not for admitting his deposition — R. v. Savage, and R. v. 
Wilshaw, ubi sup. 

If the deposition contains hearsay or other inadmissible matter, the 
objectionable matter is struck out — R. v. Russell, 3 Buss. Cr., 501 ; 
Hutchinson v. Bernard, 2 M & Bob., 1. Judges' notes are not admis- 
sible — Conard v. Conrad, L. B., 1 P. & D., 514. 

The absence of a witness, beyond the reach of the process of the 
Court, or the failure to discover him after diligent search, would let 
in such evidence in civil cases— i^A« v. Crouch, 1 Lord Baym., 730 ; 
Falconer Y. Hanson, 1 Cowp., 171. It would be also admitted in 
similar cases, in all prosecutions by virtue of the Merchant Ship- 
ping Act of 1854, B. 267, or the 30 & 31 Vict., c. 124, s. U. The 
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270tli Section of the former provides that the deposition of a witness 
made in any proceeding in one part of the British dominions, or before 
a British Consular officer elsewhere, is admissible ih any legal proceed- 
ing instituted in relation to the same subject, in any other part of the 
British dominions, on proof that the witness cannot be found in ^e 
jurisdiction where such proceeding is being prosecuted. But the 
deposition must be authenticated by the signature of the Judge, 
Magistrate, or Consular officer before whom it was made ; and in 
criminal cases, it must have been made in the presence of the accused, 
and be certified to have been so made. This certificate, however, is 
primd facie evidence of the fact certified ; and no proof of the signa- 
ture or official character of the signer is necessary in any case. It is 
also admitted in the case of a crime committed in a foreign country, 
in which the Queen has jurisdiction, such as Siam, China, Japan, 
and Turkey, in which case the Consul or other officer who makes the 
inquiry preparatory to the trial of the charge in a British possession, 
is bound to take the evidence of any witnesses tendered to him by 
the accused, and whom the latter alleges himself unable to produce at 
the trial ; and their evidence so taken may be read at the trial, as far 
as it would have been admissible, if they had been examined in Court 
— 6 & 7 Vict., c. 94, s. 4. In England, in prosecutions a^inst 
public servants, for offences committed by them in office in India, or 
the colonies, evidence taken by the local Courts under a mandamus 
from the Queen's Bench is admitted against them — 13 Geo. Ill, 
c. 63, s. 40 ; and 42 Geo. Ill, c. 85, s. 2. See also the Sea Fisheries Act, 
1868 (31 & 32 Vict., o. 45, s. 61). But, except in the above cases, 
the deposition of a witness who is out of the jurisdiction or cannot 
be found within it is not yet admitted in criminal cases — see ex. 
gr, R. V. Austiriy Deal's., 612. 

If the matter under inquiry in the first suit were substantially 
different from that of the second, the depositions in the former would 
not be received in the latter. The deposition taken upon a charge of 
felonious wounding, or robbery with violence, or administering poison 
to pi*ocure abortion, would be admitted on the trial of the same 
person for the murder of the injured person, where he or she died of 
the injuries involved in the first inquiry — R. v. Smith, 2 Stark, 208 ; 
R. V. Radboume, 2 Leach, 512 ; jR. v. Beeston, Dears, 406 ; 24 L. J. 
M.C., 5; ^.v. Zee, 4F. & F., 63; R.v. Fretwellylj. & C, 161. 
But a deposition taken on a charge of a common assault, was rejected 
on the trial of an indictment for cutting, with intent to do grievous 
bodily harm, as the wounding would not have been material, it was 
said, in the former case — R. v. Ledbitter, 3 C. & K., 108. Whether 
the charges are substantially the same, or different, is best tested by 
determining whether any question which would be relevant to the 
second proceeding could properly have been excluded as irrelevant 
in the first — R. v. Bees ton, ubi sup. 

Even when the declarant is able to give evidence, his testimony 
given in another judicial proceeding may, under some circumstances, 
be admissible against the party whose witness he then was, although 
the person now seeking to avail himself of such evidence was not 
a party to that proceeding. In such a case, the evidence is in the 
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nature of an admission — See Richards v. Morgatiy 33 L. J. Q. B., 
114, sup. 9 p. 198. 

2. In tne above cases the declarant had spoken under oath and 
had been subject to cross-examination. In the following, the declara- 
tion is admitted notwithstanding the absence of both requisites, but 
the declarants are dead or otherwise unable to be witnesses. 

(1.) The declaration made by a dying person (which is not, and 
ought not to^be on oath — WoodcocJCs case. Leach., 503, nor in the 

Sresence of the party whom it inculpates) is admitted after his 
eath, only ; (a) wnen the death of the aeclarant is the subject of the 
inquiry ; {b) when the cause of the death is the subject of the 
declaration ; and (c) when the deceased would have been a competent 
witness, and his statement would have been admissible in evidence — 
R. V. Mead, 2 B. & C, 605 ; Stodart v. Dryderiy 1 M. & W., 615 ; 
R. V. Hindy 29 L. J. M. C, 147. {d) It must, further, have been 
made in actual danger of death; {e) the deceased must have 
thought himself in that danger, though his entertaining a hope of 
recovery would not exclude his statement — Act II of 1855, s. 29 — 
(comp. the law in England — R. v. Jenkins, L. R., 1 C. C, 187) ; 
and finally, (f) the declaration must be complete, in the sense 
that the dying person did not apparently intend to modify or add 
to it, and was prevented by deatli or otherwise from doing so — see 
Tayl. Ev., ss. 644, 652 ; Archb. Cr. PL, Pt 2, Ch. 2 ; Rosa Cr. 
E v.— Dying Declarations. The solemnity of the circumstances 
under which the declarant speaks in this case, is probably as effica- 
cious on his conscience as an oath in guarding against wilful 
misstatements ; but the want of cross-examination leaves the Court 
in the dark as to the means and opportunities of the declarant of 
witnessing the facts to which he speaks ; and the Courts have con- 
sequently limited the admissibility of such declarations to cases 
fulfilling the above conditions. In India, dying declarations are 
more generally almitted — see the Crim. Proc. Code, s. 371. 

(2.) Declarations (not amounting to contracts — R. v. Worthy 
4 Q. B., 132), whether in writing, as an entry in a book, or oral 
{R. V. Birminghamy 1 B. & S., 763; 31 L. J. M. C, 63), made at 
any time against his pecuniary or proprietary interest (not merely 
tending to self-crimination — The Sussex Peeragey 11 CI. & F., 85; 
Stohart v. Dryden^ 1 M. & W., 615), by or at the dictation or 
by the authority of a person personally cognizant of the facts, if 
he is since dead, or is incapable of giving evidence by reason of 
his subsequent loss of understanding, or is bond fide and permanently 
beyond tne reach of the process of the Court at the time of the 
trial, or not to be then found after diligent search (Act II of 1855, 
8. 39), are admissible in evidence as well against strangers as against 
himself or his privies to prove not only the essential fict on account 
of which they were made, but all collateral facts mentioned in con- 
junction with that fact, if they are not foreign to but substantially 
connected with it — see the cases collected in the notes tp Hiaham v. 
Ridgwatfy 2 Sm. L. C. Thus an eptry in a doctor's book of the 
receipt of a sum of money for his services on the birth of a child, 
is, as a declaration against interest, evidence not only of the receipt 

L 1 
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of the money, but of the birth and^ of the date of the birth of the 
child — Higham v. Ridgway. To this rule, however, an exception 
lias been made hj Lord Tenterden's Act (14 Geo. IV c, 14, s. 3, 
Act XIV of 1840), that no memorandum of any payment written 
on any note, bill, or other writing, by or for the payee, is to be 
evidence of payment so as to take tiie case out of the Statute of 
Limitationsi 

Declarations made by a person when in tiiie occupation of land are 
evidence of the facis stated, when they are in disparagement of his 
own title ; but not when they disparage the title of another, or pur- 
port to impose a servitude on the land — see Papptndiek v. Bridge 
water, 24 L. J, Q. B^, 289. But an admission by a deceased clerk 
to his employer that he had received certain goods from a tliird 
person, would not be a declaration against his pecuniary or pro- 
prietary interest — Smith v. BlakeyyJj, R., 2 Q. B., 326. 

(3.) Again, the declaration of a person since dead, or odierwise 
unavailable as a witness a& just mentioned, made contemporaneously in 
the form- of an entry or memorandum, and shown aliunde to have 
been made as a record, in the usual course of business, and necessary 
for the performance of a duty for which he was responsible (/J. v. 
Worthy 4 Q. B., 132,/?^ Lord Dernnan, C. J. ; comp. Edie v. Kingsford, 
23 L. J. C. P., 123, per Jervis, C. J.), of a fact within his own 
})ersonal knowledge (Brain v, Preece, 11 M. & W., 773), and 
which he has no motive to misrepresent, is also admissible as evidence 
of th»t fact against all persons — see Doe v. Tvrfordy 3 B. & Ad., 
890; Bright v. Legerton, 30 L. J. Ch., 338; and cases cited in the 
note to Price v. Earl of Torrtngton^ 1 Sm. L, C. But tiie duty 
must be to do the very thing to which the entry relates, and then 
to make a report or record of it — Smith v. Blakevy L. R., 2 Q. B., 
333, per Blackburn, J. A general duty, on the part of a clerk, to 
communicate all transactions to his employer, would not make such 
a communication admissible on. this ground — Id. Unlike declarations 
against interest, those now in question are not evidence of any of 
the collateral facts with which they happen to be mentioned. Thus, 
the register of a baptism has been often held to be proof only of 
the date of the baptism, but not of that of the birth, though that 
date was also stated in the entry — Wihen v. Law, 3 Stark, 63 ; R. v. 
Clapham, 4 C. & P., 29; nor, pari rafr<?ii^, would it seom evidence 
of his illegitimacy ; but see Cope v. Cope, 1 Moo. & Rob, 269. So 
an entry in a prison book is evidence of the fact and date of the 
prisoner's arrival and departure, but not of the cause of his commit- 
ment— J2. V. Aickles, 1 Leach, 391 ; Salte v. Thomas, 3 B. & P., 
1 88. Where it was the course of practice in the Sheriflf's office, 
for the Sheriff's officer to certify every arrest made by him, and 
the place of it, it was held that his certificate was not evidence of 
the particular place of the arrest, that circumstance being merely 
collateral, and not essential to the duty done — Chambers v. Bernascom, 
1 C. M* & R., 347. And it will be observed that the entry or memo- 
randum must be made contemporaneously. These declarations against 
interest and in the course of business, are admitted on the ground 
of the opparent absence of all motive to misrepresent. 



Digitized by 



Google 



EVIDENCE. 275 

(4.) Beputation^ — that ie, declarations conoerDing general facts of 
a public or ^uasi public nature, such as prescriptive rights, customs, or 
the boundaaes of a parish, and even the liability of a private person 
to repair a public road, are admitted in evidence, when msule by 
persons since dead, and who are shown or are presumed to Jiave had 
a knowledge of Ifhe matter — i?. v. Bedfordshire^ 4 E« & B., 535.; 
Crease Y, Barrett, I C M. & R., 928. But such declarations are 
not admitte4 to prove a private eight — Clothier v. Chapman^ 
14 East, 331 ;2.; Diinraven v. Llewelfyn, 15 Q. B., 791. Nor are 
declarations of a particular fact or event admissible — per Lord Kenyon 
in Outram v. Morewood, 5 T. R., 123 ; and Mansfield, C. J., in The 
Berkeley Peerage^ ^ Camp., 415. Thus, though the declarations of 
deceased persons handed down to -a later generation would be 
^ood evidence to show that a boundary jreaobed a certain point, they 
would not be admissible to show that houses had once stood there — 
Ireland v. Powell, Peake, Bv., 16, cited in 7 A. & E., 555. The 
admission of such evidence rests partly on necessity 4 but it possesses, 
£rom the public or general nature of the facts thus handed down, 
a guarantee of its truthfulness equivalent to the sanction of an oath. 
The gradual growth or long existence of prescriptive rights and 
-customs, admits I of hardly any other proof than traaition -or reputa- 
tion ; and there is little danger of the tfalsification of 43uch evidence, 
since the fact in question is of a nature at once permanent and 
generally known — per Lord Kefn5ron -in Outram v. Morewood, 
14 East, 329. The general interest which belongs to the subject 
would lead to immediate contradiction. if the statement was not true ; 
and the public nature of the ;right Bxdludes the probability of 
individual bias — per Alderson, B.^ in Wright v, Tatham, 5 CI. & F,, 
720. A judgment of a Court of competent jurisdiction {Rogers v. 
Ward, 2 B. & Ad., 245) is :admitted as evidence of reputation in 
oases of public and quasi public rights, — that is, as evidence of custom 
or of a state of tacts existing when it was pronounced — Beed v. 
Jackson, 1 East, 355 ; Laybourite v. Crisp, 4 M. & W., 320 ; Pirn v. 
Curell, 6 M. & W., 234. But the principle on which it is admitted 
is not clear enough to embrace an award — Evans v. Re^, 10 A. & E., 
151 ; Wenman v. Mackenzie, 25 L. J. Q. B., 44. 

(5.) Jn^tsases of pedigree,^^that is, where the matter in controversy 
is a question of genealogy, — the declarations, whether oral or written, 
of deceased persons, proved aliunde to have been either menibers of the 
ficumly, whether legitimate or illegitimate, or intimately acquainte<l 
with its members and state (Act II of 1855, s. 47\ are admitted in 
evidence respectii^ genealogical facts, such as births, deaths, and 
maoiages, and the dates of those events ; and perhaps respecting 
family traditions as to tlie business in life of a former member, and 
the place where the family dwelt--^see R. v. Griswell, 3 T. R., 707 ; 
:Vowles V. Fbung, 13 Ves^ 140; fFIiitlocke v. Baker, id., 511; 
(Shields iv. Boucher^ 1 Be G. and Sim., 40; and other cases collected in 
^ayl. .Ev., ss. 571—592. This evidence is admitted on the ground of 
necessity,, or the great difiiculty, and sometimes the impossibility, of 
proving remote wets of this sort by living witnesses — Ellicott v. 
Pearl, 10 Peters, )434. Under this head would be admitted not only 
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oral statements and letters and entries, and other writings shown to 
have been made or written by such deceased persons, but even state- 
ments not shown to have been made by them, but which must, from 
their nature and continued existence,' have probably been recognized as 
true by the family, such as inscriptions on tombstones and monuments, 
and entries in a family Bible or other book accessible to the family. 
They are in the nature of a record which, from their publicity, would 
hardly have remained undisputed, if their truth had not been recognized 
by the family — Tayh Ev., uhi. sup. 

In all cases, ais well of public rights as of pedigree, the declaration 
is admitted on the presumption that it was the natural effusion of a 
person who must have known the truth, who spoke when his mind was 
m an even position, and who was not under any temptation to exceed or 
fall short of^the truth — per Lord Eldon, 13 Ves., 514. But it is rejected 
when it is open to the suspicion of having been made for a particular 
object, and this arises when it has been made during existmg or in 
contemplation of impending litigation. It is, therefore, a general rule 
that, to DC admissible, the declaration must have made ante litem motam, 
by which is meant not merely the existence of facts out of which a 
suit or a controversy or difference of opinion upon the matter may 
arise, but a controversy already arisen, either in the shape of a suit, or 

Preparatory to a suit, upon the matter which constitutes the question in 
tigation — per Wightman, J., in Sheddon v. Patrick^ 30 L. J. P. M. 
& A., 235 ; The Slane Peerage^ 5 CI. & P., 40. But a controversy 
of any other kind would not be a lis within the meaning of this rule — 
Nichols V. Parker, 14 East, 331. Thus, in the case of the Berkeley 
Peerage, 4 Camp., 401, it was held that an entry made in a book by a 
father, for the express purpose of its being received in evidence, if any 
question should afterwards arise as to the validity of his marriage, and 
tiie legitimacy of his son, was receivable ; but that a declaration made by 
him after the institution of a suit, in which the marriage and legitimacy 
were controverted, was not evidence. So, when the question was, 
which of three brothers was born first, the declarations of their aunt 
made before the dispute arose was admitted, but those made by her 
after it had arisen were rejected — Spadwell v. , cited by Law- 
rence, J., 4 Camp., 410. 

Lastly, in some cases, statements or declarations are admitted, 
although the declarants are alive and capable of giving evidence. 
This is chiefly in the case of public books, records, and others, such 
documents required by law to be kept or made, which (or copies — supra, 
209) are admitted as evidence of the facts duly and contemporaneously 
therein recorded in pursuance of law, although the public servant 
who made them is able to give evidence — Tayl. Ev., s. 1429 et seq. 
This subject has been already partially mentioned under the head of 
Judicial Notice — see p. 192. Such statements are recorded, as it were, 
by the machinery of the law itself, and have an impersonal character ; 
and the publicity of the facts recorded, as well as the responsible 
])08ition of the persons entrusted with the duty, are a sufficient gua- 
rantee for their authenticity. But the book or document is evidence 
only of the fact required to be recorded. In some cases, the evidence 
is conclusive, as in those mentioned in s. 6 ; but in general it is 
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open to contradiction. Under this class of evidence may be ranged 
registers of births^ deaths, and marriages; registers of members 
under the Companies Act of I8665 reports of Custom House and Con- 
sular Officers under the Passengers Act XXI of 1858. The post-mark 
of a letter, also, which proves that the letter was in die post office of 
the place, and at the date stated by it, falls within it — Fletcher v. 
Bradyll, 3 Stark., 64 ; R. v. Flumer, R. & R., 264. The rule also 
applies to books and documents which, though not public, are of a quasi 
public nature, such as the transfer books of the Bank of England, the 
booksof railway companies, theofficiallogofa8hip(Act lof 1859,8. 108 ; 
Merch.. Ship. Act, 1854, s. 285), and manv others— see Tayl. Ev., 
ubi. sup. ; Stark. Ev., 269. A protest of a bill of exchange purporting 
to be made by a notary public is primd facie evidence of dishonour. 
Act V of 1866, s. 13. 

Any entry in any book proved to have been regularly kept in the 
course of business, or in any public' office, so far as such entry merely 
refers to and tends to identify by name, description, number, Qr other- 
wise, any bank notes or other securities for the payment of money, 
or oiher property, or the payer in or receiver of them, is, where proof 
of such identification is necessary, admitted in evidence for that 
limited purpose, if it appears to have been made at or about the time 
of the transaction to wmch it relates, though the person who made it, 
or he on whose information it was made, is alive and capable of being 
produced as a witness — Act II of 1855, s. 40. 

Any book proved to have been kept for marking the dispatch and 
receipt of letters, containing an entry of the dispatch of a letter and 
an acknowledgment of the receipt of such letter, on proof that such 
entry was made, in the usual course of business, iB primd fade evi- 
dence of the receipt of such letter — id., s. 51. 

It has to be observed, in conclusion, that some statements are ad- 
mitted not as independent, but merely as corroborative, proof. Thus, 
not only, as before stated, any former statements made by a witness 
relating to the same fact, at or about the time when it took place, 
or before any authority legally competent to investigate it, is admis- 
sible to corroborftte his testimony — Act II of 1855, s. 31, and see 
Holiday v. Sweeting, Bull. N. P., 294 ; but books proved to have been 
regularly kept in tlie course of business, or in any public office, are 
also admitted as corroborative, though not as independent, proof of 
tiie facts stated in them — id., s. 43; and the following documents 
are also admitted as corroborative evidence : certificates of shares and 
of the registration thereof, bills of lading, invoices, account sales, 
receipts usually given on the payment, deposit or delivery of money, 

foods^ securities, or other things, provided they be proved to have 
een given in the ordinary course of business — u2., s. 44. 

Section 13. — What is to be proved. 

Before proceeding to consider the means of securing the attend- 
ance of witnesses, and the manner of examining them, two prelimi- 
nary questions occur: (1) what, or how much, is it necessary to 
prove? and (2) on whom does the burden of proof lie ? 
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A matter of fact which is not in controversy needs no proof, 
except in the peculiar cases mentioned in an earlier section (p. 193). 
The general rule is, that it is necessary, but also that it is suflScient, 
to prove the material facts, or the substance of the issue ; and it will 
suffice to explain it here by applying it to criminal cases. A criminal 
charge consists of a statement of (1) the names and descriptions of the 
accused and of the injured persons, including in some cases the office, 
employment, or business of the accuser or accused, as that he was 
a public servant — P. C., Ch. 9; or a carrier — s. 407; or a 
clerk — s. 408; (2) the 'time and place of the offence; and (3) if the 
act was committed or neglected which constitutes the offence, and this 
description includes in many classes of cases (4) a description of the 
property affected. 

1^/. — It is necessary to prove that the accused and injured parties 
have or pass by the names given to them in the charge, or at least by 
names of the same sound when the spelling is different. Thus a 
charge against " Davis," of stealing the goods of "Brown" in the house 
of " Kobmson," would be established, though the prisoner's name was 
" Da vies" and that of the injured person "Browne ;" but it would fail 
[unless amended] if the goods belonged to "Broom," or the house to 
'' Bobertson," as these names are not only differently written, but 
differently pronounced from those stated in the charge — Williams v. 
Offle, 2 Stra., 889 ; H. v. Wilson, 2 C. & K., 527 ; R. v. Shakespeare, 
10 East, 83; E. v. White, I Leach, 252; «. v. Gregory^ 8 Q. B., 508. 
A transposition of names is equally fatal^ it is clear, for instance^ that 
Henry James and James Henry are >entirely different names^-^i2. v. 
James, 2 Cox., 227^ 

2nd. — Jhat time or place need not, in general, be proved as 
alleged, except when it constitutes an essential element in the act 
charged. With respect to time, it is enough if the evidence d^ws 
that the offence was committed at any time before the charge under 
investigation was made, and within we time limited by law, when 
any limitation exists {sup., p. 14). In cases of house-brealong by night 
(P. C, s. 446) it must be proved that the offence was committed 
between sunset and sunrise ; and in such cases as those mentioned in 
the Police Act, 1856, s. 46 {sup., p. 88, s. 20),itwouldbeneoes8ary to 
establish not only that the time was between sunrise and sunset, but that 
the place was public. As to the place, it is, except in cases.like those 
just mentioned, enough if it be shown that iJie offence was committed 
witliin the limits of the Magistrate's territorial jurisdiction — ^a fact 
which it is always indispensable to prove. A charge of robbing 
A. in the dwelling-house of B. would be established though it was proved 
thatthehouse was A.'s — R. v. Pye, and R. v. Wardle, 2 Eaet,P. 0.^785; 
R. V. Healey, 1 Moa C. C. 1, 3 Buss. Cr., 305 ; or indeed thou^ the 
robbery was not committed in any house, just as a charge of setting fire 
to C.'s barn at night would be sufficiently ^established though the 
offence was committed in noonday — R. v. Minton, id., 102. In both 
cases the place and time are not material elements of the offence. But 
it would be different if a charge were of arson or bni^lary, or steal* 
ing in the dwellii^house of A., for it is an essential ele- 
ment in those ciimes that they should be committed on or in 
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a house, and it niiist be shown that the crime was committed 
in the house alleged in the charge — R. v. White, 1 Leach, 
252; R. V. Woodtoardy id., 25Sn ; AnoUy 1 Lew., 8; R. v. Wallis, 
1 Moo. C. C, 84L In such cases, it would also be necessary to 
prove that the house was in the place described — R, v. Brookea 
and R. v. Jackson, 3 Buss. Cr., 331. If it is described with 
superfluous particularity, the superfluous matter must, nevertheless, 
be proved, for it has become incorporated in the description — R. y. 
Owen, Ry. and M. C. C, 118. 

"VVTiere the jurisdiction of the Magistrate n limited, as in offences 
against property to a certain value, the allegation that the property 
in question does not exceed that limit must be proved. 

Srd. — In other cases, and where the superfluous matter is not strictly 
descriptive of identity, and is separable, it is not necessary to prove 
it Thua^ a char^ of extorting money by making a false accusation 
is established, though the charge was not false; for its truth or 
falsehood is immaterial to the guilt of the accused — Holingherry^s 
* case, 4 B. & C, 329 ; and see R. v. Jones, 2 B. & Ad., 621 ; R. 
v. Yates, 6 Cox., 441 ; R. v. Hudson, Bell, 263. A charge of 
composing, printing, and publishing a libel would be sufficiently 
established oy proof of the publication, for this is the substance of 
the offence — R. v. Hunt, 2 Camp., 583. 

So, if a charge of assaulting a police officer in the execution of his 
duty were to allege that the deiendant was drunk at the time, or was on 
horseback, these allegations need not be proved, for they are immate- 
rial and separable ; and it may be stated generally, subiect to what 
has been said above, that all matter in the charge which is mere 
surplusage need not be proved, but only the substance of the issue. 

In some cases, as already mentioned, the failure to prove even 
a material part of the issue is not altogether fatal. When the 
offence charged is only an aggravated form of another, which it 
involves and substantially charges, and the latter is proved, but not 
the matter of aggravation, judgment may be given in respect of the 
offence proved. Thus, upon a trial for murder, which is culpable 
homicide with aggravating circumstances (P. C, s. 300), the prisoner 
may be convicted of culpable homicide, if the aggravating circum- 
stances are not proved or are disproved. So, upon a charge of any 
offence against property which involves theft, such as stealing in 
a house by breaking in, the accused may be convicted of the simple 
theft, if the breakmg in be unproved — 2 Buss. Cr., 331. So, on an 
indiclanent for unlawfully wounding or unlawfully inflicting grievous 
hurt, a conviction of simple assault would be good, for it is 
involved in the charge ^R. v. Taylor, L. E., 1 C. C, 194. But 
when the offfence charged is not simply an aggravated form of the 
offbnce proved, but is one sui generis, this principle does not apply — 
see ex. gr., Martin v. Pridgeon and R. v. Brivkhall, sup. p. 46. !Nor 
would it apply when the lesser offence was not involved in the charge. 
For this reason, on the trial of a charge of assaulting and robbing, 
it was held that the accused could not be convicted of assaulting with 
intent to rob — R. v. Reid^ 2 Den., 88. 
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4/A. — Where the damages are to be awarded, or a fine is to be im- 
posed commensurate with the injury (see ex. yr., the Police Act, 1860, 
8. 5, and the Cons. Act of 1856, e. 140), the pecuniary measure 
of the loss or injury is a material subject to be proved. A convic- 
tion awarding any sum (at least, any higher than a nominal sum), 
without any evidence on the point, would be bad — /?. v. Harpur^ 
1 D. & R., 67, per Best, C. J. As to the amount of proof, the 
person on whom the burden of proof lies must give at least enough 
not to leave the facts consistent with either view of the case — Mid- 
land R. Co. V. Bromley, 25 L. J. C. P., 94 ; Trew. v. Railw. P<us. 
Assurance Co., 29 L. Jl Ex., 218. 

Section 4. — On whom lies the burthen of proof . 

The burthen of proof lies, in general, on him who alleges the 
existence of a state of things essential to his case — 1 Stark, 587. Thus, 
in an action on a bond, if the defendant denies that he executed the 
instrument, it is incumbent on the plaintiff to prove that he did If 
the execution of the bond be admitted, but the defence be that 
the debt has been paid, it is for the defendant to prove it, since this 
fact is essential to nis case. In an action for false imprisonment, it is 
enough for the plaintiff to prove that he was deprived of his liberty 
by the defendant; it is for the latter to prove a justification of the 
act, if he has any. In general, the allegation to be proved by the 
party on whom the burthen of proof lies, is, or may be put in an 
affirmative form ; and the rule under consideration has, in consequence, 
been sometimes stated as throwing the burthen of proof on him 
who asserts the affirmative — Tayl. Ev., 397. This undoubtedly 
would include many propositions which, though clothed in a nega- 
tive form, are substantially affirmative. Thus, in an action against 
a tenant for not keeping the demised premises in repair, or against 
a tradesman for not making an article in a workmanlike manner, 
the dilapidations and bad quality complained of are to be proved by 
the plaintiffs ; and the propositions in which they are stated, though 
in form negative, are substantially affirmative of the positive 
existence of a certain state of things, and quite as susceptible of 
proof as their contraries — Soward v. Leggatt, 7 C. & P., 613 ; and 
Amos V. Hughes, 1 M. & Bob., 464. Many other negative proposi- 
tions, however, cannot be thus included, and yet they must be proved 
by those who allege them. Thus, on an indictment for forgery, it is in- 
cumbent on the person who impugns the instrument to prove that it is 
not genuine. On an indictment for [cheating or] obtaining money under 
false pretences, the prosecutor must prove the averments negativing 
the pretences. On a charge of doing an act which is criminal, when 
not done with the consent of another, the case is not proved vnthout 
evidence negativing the consent — R. v, Rogers, 2 Camp., 654 ; and 
see sup., p. 24. If one claimed to be the heir-at-law of his elder brother, 
it would be necessary for him to prove not only the death of his 
brother and father, and his own relationship to them, but also that the 
brother died without leaving issue — 1 Stark, Ev., 588 ; see ex. gr., 
Doe V. Griffin, 15 East, 293 ; Doe v. fFolley, 8 B. & C, 22. So, 
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in an action against a tenant for not insuring the premises according 
to his covenant^ it is incumbent on the plamtiff to give evidence in 
support of the negative averment — Doe v. Whiteheady 8 A. & E., 
571. So, if the action were to recover a sum agreed to be paid to 
the plaintiff, if he would abstain for a year from sending goods to 
a certain market, the plaintiff would have to prove that he had not 
sent any during that period — Calder v. Rutherfordy 3 Brod. & B., 
302 ; and see Supper v. Newton, 14 C. B., 1 14. The rule, then, 
that affirmanti incumhit probatio would seem not to relate to the nature 
or form of the proposition to be proved, but to require proof from the 
party who alleges the existence or non-existence of something as 
essential to his case, whether the allegation be in form or in sub- 
stance affirmative or negative. The weight of the evidence in support 
of a negative may, owing to the indefinite character of the matter 
to be proved, not be great, but enough must be proved to throw upon 
the other side the burden of contradicting it by proving the affirma- 
tive — Midland R. Co. v. Bromley^ sup,, p. 280. 

In the cases above mentioned, there is no presumption of law 
in favor either of the affirmative or of the negative. But where 
a primd facie presumption arises, the burthen of proof is shifted, 
without any regard to whether the matter is affirmative or negative. 
Thus, in the case already supposed of an action on a bond, the 
plaintiff would be entitled to a verdict on proof that the instrument 
was executed, and without any evidence to show that the defendant 
had capacity to contract the debt, because the capacity is presumed 
from the fact of the contract — Borthwick v. Carruthers, 1 T. R., 
648 — per Grose, J. If the defendant was under disability, it is for 
him to establish that fact. Thus, if he pleaded infancy, the burthen 
of proving it would lie upon him ; and if the plaintiff replied that 
the defendant had ratified his contract after majority, it would be 
enough for the plaintiff to prove the ratification, for, from this act 
also, full age would be presmned, until the defendant proved that 
he was then also under age — Hartley v. Wharton, 11 A. & E., 934. 
Though sanity is presmned in the nrst instance, the verdict of a 
jury under a commission, finding lunacy, is, until the commission is 
superseded, evidence of lunacy, and the burden of proof is thereby 
shifted on those who are concerned to establish sanity — Prinsep v. 
Sombre, 10 Moo. P. C, 232. Again, as the law in general presumes 
against fraud, it is not necessary for a person who sues upon a policy 
of insurance to prove that he disclosed to the underwriter every 
material fact; it lies upon the underwriter, if he resists the claim 
on the ground that the plaintiff concealed material facts, to give 
evidence of the non-communication — Elkin v. Jansen, 13 M. & w., 
655, So, a servant whose duty it is to account for moneys received 
by him, has a similar presumption in his favor ; and even in a civil 
suit for the moneys so received, it would be incumbent on the 
plaintiff to give evidence that the servant had not accounted — Evans 
V. Birch, 3 Camp., 10, a multo fortiori, in criminal proceedings for 
embezzlement. On this ground, if a man be indicted for bigamy, 
and it appears that he had lived separate from his wife for seven 
years, the burden of proving the state of his knowledge as to her 
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existence at the time of the second marriage, would lie on the prose- 
cution^ not on him — E. ¥• Heaton, 26 L. J. M. C, 7 ; jB. v. Curger^ 
weny 35 id.^ 58 [but it would lie upon him to show^ that he had informed 
the person with whom he contracted the second marriage, of the fact of 
his haying contracted a prior marriage, and that he had not heard 
of his first wife for seven years — I. P. C, s. 494, Exception.] 
Where the omission to do an act is penal, the presumption in 
favor of innocence throws on him who asserts that the act was 
not done, the burthen of proving this negative — Williams v. 
The E. I. Co., 3 East, 192; Frontine v. Forst, 3 B. & P., 35. 
But where an act is wholly prohibited to ally except certain privi- 
leged persons, as, for instance, keeping a tavern, or a lottery office (Act 
V of 1844), it would be enough, in a prosecution for a breach of 
this enactment, to prove the fact that the defendant kept the tavern 
or office ; and it would lie on the latter to show that he had the requi- 
site privilege to keep it — see B. v. Turner, 5 M. & S., 206 ; R. v. 
Hanson, Paley Conv.; R. v. Smith, 3 Burr., 1475 ; The Apothecaries 
Co. V. Bentley, 1 By. & Moo., 159. But if the question was 
whether a stranger was or was not one of die privileged class, the 
burden of proof would lie on the prosecution. Thus, where a pub- 
lican is charged with having sold refreshments within prohibited hours 
on a Sunday to a person not a traveller, it would be necessary to 
prove that the customer was not a traveller — Taylor v. Humphreys, 
34 L. J. M. C, 1. In such a case there is no presumption either 
way, but it has been held in America, that when a person enlists 
men there for foreign service, it lies upon him to prove that they 
were persons who might lawfully be enlisted, the primd facie presump- 
tion of law being, apparently, that they were citizens of the country 
where they were enlisted — The Santissima Trinidad, 9 Wheat., 283, 
342 ; see also U. S. v. Hayward, 2 Gal., 498. 

The imposition of the burden of proof on the defendant in such 
cases was formerly, and is still sometimes, attributed to the fact that 
the averment relates to him personally — per Lord Tenterden, in B. v- 
Burdett, 4 B. & A., 140 ; or to a matter peculiarly within his own 
knowledge — per Ashurst, J., in Dickson v. Evans, 6 L. R., 60 ; per 
Bailey, J.^in R. v. Turner, ubi sup, ; per Mellor, J, in Hibhs v. Ross, 
L. R., 1 Q. B., 541 ; and see 3 Buss. Cr., 276 ; Archb. Cr. PI., Pt. 2, 
C. 1. But if this were th& true reason such cases as Doe. v. White^ 
head, sup., p. 281, would not be law — see per Alderson, B., in Elkin v. 
Jansen, 13 M. & W., 662. 

The question on whom the burthen of proof lies is occasionally 
determined by the Legislature. Thus, in proceedings for enforcing 
the forfeiture of a ship for falsely using the British lag, or assuming 
the British character, the burthen of proving a title to use that fiag, 
or to assume that character, lies on the party who used or assumed it — 
Merch. Sh. Act, 1854, s. 103, c. 1. In suits for seamen's wages, when 
the ship has been lost, it is not incumbent on the seaman to prove 
that he exerted himself to the utmost to save her and her cargo and 
stores, but on the defendant to prove that he did not so exert himself — 
id., s. 183. So, in proceedings against the master of a ship for dis- 
charging or leaving behind a seaman abroad, it lies on the defendant 
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to proTC that he had obtained the sanction or certificate required bj 
the Act for that purpose — trf., s. 208. So, if gambling implements 
are found in a house informed against as a gambling house, the bur- 
den of proving that it is not a gambling house is thrown on those 
charged with keeping or playing in a gambling house — Police Act, 1856, 
8. 59. In England even more remote circumstances throw that burden 
on them — see 17 & 18 Vict, c. 38, s. 2. In many other cases, the 
incidence of the burden of proof has been provided for by the Legis- 
lature — see Tayl. Ev., s. 345, 6. 

Section 1 5 — Witnesses — their Attendance — Competency — Oath — and 

Number. 

It was stated above (p. 268) that to make the statements of a per- 
son evidence against another in a Court of Justice, it was necessary 
that the witness should be competent to testify, that his testimony should 
be upon oath, and that the party against whom it was given should have 
the opportunity of cross-examining him, in or^er to test the veracity 
of his statements. It is now necessary to return to these subjects. 

If the Act which gives the Magistrate jurisdiction, does not require 
an oath, either expressly, or by reference to other Acts or practice, 
an oath would not oe necessary — Kemp v. Neville y 31, L. J. C. P., 158} 
Basten v. Carewy 3 B. & U., 619. But, in general, witnesses (ex- 
cept when called merely to produce a document — R. v. Murlisy M. 
&M., 515) must ^ve their evidence under the sense that they will 
incur divine punishment in the next (R. v. Taylor^ Peake, 11], or 
perhaps even m this world (&mAfe—ptfrWille8,C. J., in Omichund v. 
i?arA^r, Will es, 538, 550, 1 Sm. L, C.), if they wilfully speak falsely. 
Even when the evidence relates to a matter of opinion, not of fact, 
such as opinion on a question of foreign law, it must be given under 
this sanction— ilif. Wilson's TrustSy 35 L. J. Ch., 246. To bring 
their minds to this sense, witnesses are sworn to speak the truth, the 
whole truth, and nothing but the truth, in the inquiry, and this binds 
them to- answer truly and fully, and without reservation, all questions 
put to them, to the best of their knowledge, memory, or belief. But 
when a person swears to the best of his belief, he impliedly asserts 
that he nas a knowledge of the subject, and has formed a belief upon 
it — per Pollock, C. B., in Roe v. Bradshawy 35 L. J. Ex., 71. If he 
swears to a fact without knowing whether Uie fact be true or false, he 
commits perjury, as much as if he knew that it was false — per Law- 
rence, J., in R. V. Mawbetfy 6 T. R, 637. It is equally false to say 
what he knows nothing of, as to say that that is true which he 
knows to be untrue — per Lord Mansfield, in Pawson v. Watson, 
2 Cowp., 788. 

The common law does not prescribe any particular and invariable 
form of oath, but holds every form sufficient which is according to 
the ceremonies of the religion of the witness, or which he declares 
binding on his conscience — Omichund v. Barkery Edmonds v. Rowe, 
1 Moo. P. C, 77. A Christian may be sworn on the Old Testment 
if he likes — Edmunds v. Rowe. Chinese witnesses in Penang [and in 
Burmah] are sworn by burning a paper on which is written, " In 
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the presence of Heaven, I swear that I, being a witness, will state 
the truth ; if I do not, Heaven will punish me." The Military tribes 
of the Celebes swear, in their own country, by their drawn krises, 
with the Koran over their heads. The people of Sumatra swear 
by their heirlooms, saying, " If what I now declare is truly and 
really so, may I be freed and clear from my oath ; If what I 
assert be wilfully false, may my oath be the cause of my destruc- 
tion — 3 Crawf. Hist. Ind. Archip., 88. Quakers and Moravians are 
permitted to affirm, as they object to swear; and every native of 
British India who objects to take the oath in its usual form, may, at 
the discretion of the Court, be permitted, in any case, whether civil 
or criminal, to affirm in any manner and form which the Court deems 
binding on his conscience — 9 Geo. IV., c. 74., s. 36. [See also Acts 
V of 1840 and II of 1847.1 Any proceeding which the Magistrate 
conducted without oath, wnen sworn testimony was required, would 
be erroneous and liable to be quashed — see ex. gr., Exp. Aldridge 
2 B. & C, 600 ; Wilkins v. Wrighty 2 C. & M., 191. 

The witness should be sworn or affirmed in the presence of the 
Magistrate before he is examined. To hear him first, and then to 
swear him to the truth of what he has said, is irregular — R. v. Kiddy ^ 
4 D. & K., 734. The shame of admitting that he had not stated the 
truth, would often prove stronger than the fear of punishment, 
whether divine or himian. He must also be examined in the pre- 
sence of the accused, as well as of the Magistrate. To take his 
evidence in the absence of either, by the clerk, and then to read it 
ovef in the presence of both, is also irregular — WoodcocVs case. 
Leach, 500; 3 Buss. Cr.,471 ; R. v. Johnson, 2 C. &E., 394; see also 
R. V. fFatts, 33 L. J. M. C.,63. 

The exclusion of witnesses from the witness-box seems to have 
been at all times and everywhere a favorite method of protecting 
the tribunal from imposition. The Roman law, for instance, 
excluded children under the age of puberty, lunatics, persons infamous 
by profession or crime, the parties to the suit, and all persons directly 
interested in its result, their relations, connexions, slaves, and 
enemies — Domat Civ. L., s. 2041, &c. The Jewish law rejected gam- 
blers, betting men, usurers, dealers in illegal (i. «., seventh year's) 
{reduce, and slaves — Quarterly Rev., Oct, 1867, p. 445, Art. Talmud, 
n the East, the Hindu law excluded persons under 1 5 and those 
above 80, women (except when witnesses for women), slaves, 
murderers, thieves, adulterers, gamblers, the blind and the 
leprous — Halhed Gentoo L., 125 ; Macnaghten Hind. L., 242. 
By the ancient law of Java, women, slaves, stammerers, lepers, 
the lame, the maimed, and the epileptic were incompetent; and so 
were in Malacca, women, slaves, and persons of bad character — 3 Crawf. 
Ind. Archip., 87- It is obvious, however, that though falsehood may 
be shut out by the exclusion of untrustworthy persons, truth may also 
be equally excluded by it, for even the most infamous do not wilfully 
depart from it without some motive, and it seems to be now partially, 
though not yet quite unreservedly, recognized that it is better to admit 
all persons to ^ve evidence, and to leave to the judge or jury the 
task of separating truth from falsehood. 
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In India^ the only persons now absolutely incompetent to testify 
are children under seven, who appear incapable of receiving just 
impressions of the facts respectinff which they are examined, or of 
relating them truly ; and persons of unsound mind who are under a 
similar incapacity at the time — Act II of 1855, s. 14. 

Want of adequate religious belief was formerly a ground of exclu- 
sion. This was the logical consequence of the general rule requiring 
that witnesses should be sworn. But now persons who by reason of 
immature age or defect of religious belief ought not, in the opinion 
of the Court, to be sworn, are admitted to give evidence on simply 
affirming that they will speak the truth, the whole truth, and nothing 
but the truth — Act II of 1855, s. 15; and they are subject to the 
penalties of perjury if guilty of wilful falsehood — m?., s. 17. In Eng- 
land, the evidence of such persons is still excluded altogether. In 
the most recent case on the subject, Madan v. Catanachy 7 H. & N., 
390; 31 L. J. Ex., 118, the plaintiff was unable to enforce a civil rights 
because she did not believe in the existence of God. She would have 
been equally out of the protection of the law, if the proceeding had 
been for an outrage on her person. But her incapacity to testify 
would be equally fatal to the administration of justice, in cases in 
which she was unconcerned. Her mouth would be equally closed if 
the crime were committed on another in her presence. In this state 
of the law, a witness might, to serve a friend against whom he was 
called, obtain exclusion, or rather exemption, from the witness-box 
by a profession of atheism. But as all the utterances of ^a person 
who does not believe in God are not necessarily false, and all that 
can be urged against them is that they are likely to be false, it 
would seem but reasonable to treat them like the statements of other 
persons under suspicion of untrustworthiness, such as accomplices 
and other criminals. It is not likely that too much credit will be 
given to them, as long as divergence from current creeds is popularly 
regarded as a form of moral depravity, although the profession of 
opinions so strange and so opposed to universal feeling, has been 
thought some proof of their sincerity — Benth. Jud. Ev. by Dumont, 
B. 7, ch. 13, s. 4. 

Formerly, persons convicted of treason, felony, or some of the 
worst misdemeanours, such as perjury, were incapacitated from 
giving evidence by reason of infamy of character. But this is no 
longer law. 

Another ground of exclusion was interest, which made the parties 
to the record, and their wives or husbands, incompetent to give 
evidence. This incapacity has been removed in civil cases — Act li of 
1855,8.20; but it still continues in force in criminal cases. Thus, 
not only the accused is incompetent to give evidence on his or her 
trial, but the wife or husband of the accused is equally excluded 
from the witness-box. And this evidence is equally snut out, though 
it relates to another prisoner, in all cases where the offence is joint, 
and an acquittal of the other prisoners would involve the acquittal 
of the wife or husband of the proposed witness, as in cases of con- 
spiracy — R. V. Locker^ 5 Esp., 107 ; R. v. Frederieky 2 Stra., 1096 ; 
R. V. Sergeant, B. & Moo., 352. It has, indeed, been carried farther. 
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and the evidence has been excluded in cases where, without involving 
the acquittal of the wife or husband, it would yet necessarily have 
the eflfect of weakening the evidence against her or him — R. v. ffood^ 
1 Moo. C. C, 281 ; B. v. Smith, id., 389; E. v. fVebb, 3 Russ. 
Cr., 630; and see 1 Hale, 301; but not when the evidence would not 
necessarily benefit the wife or husband — R. v. Sills, 1 C. & K., 494 ; 
R. V. Barbetty 1 Cox, 105. The exclusion does not apply when the 
offence charged against the one was committed on, and affects, the 
liberty or person of the other, as murder, assault, rape, or abduction — 
1 Hale, 301 { 2 Hawk., c. 46, sects. 67-79; 1 Russ. Cr., 949; Lord 
Audly's case, 1 St. Tr., 393; B. v. Wakefield, 2 Lew. C. C, 279; B. V. 
Woodcock, 1 Leach, 500; B. v. Azire, 1 Stra., 633. But it would 
embrace a proceeding by a wife against her husband for neglecting to 
maintain her (Police Act, 1856, s. 43) — see Beeve v. Wood, 34 L. J. 
M. C, 15; Sweeny v. Spooner,32 L. J. M.C., 82. The evidence of either 
is said to be admissible against the other in treason — Bull. N. P., 289 ; 
Bac. Ab. Ev., A.l; 1 BrownL, 47; but this is questionable — see 
1 Hale, 48 and 301. 

The exclusion does not take place when the husband or wife is not 
a party to the record; therefore it does not apply to the husband or 
wife of the prosecuting party in criminal cases. The consequence is 
that, if two men fight m the presence of their wives only, he who 
charges the other with the assault, has the benefit, not only of his own, 
but of his wife*s, evidence, while the prisoner is denied the one and 
the other« So, a witness may give evidence in a criminal case when 
his wife or her husband is not under trial (though the other was 
convicted, or was jointly indicted with the prisoner and pleaded guilty), 
although the effect of the evidence be to fasten the guilt on her 
or him— /2. v. Halliday, 29 L. J. M. C, 148 ; Bell, 257 ; B. v. 
Williams, 8 C. & P., 284 ; B. v. Thomson, 3 Fost. & F., 824. 

The exclusion does not apply when the marriage was invalid, as 
by reason of bigamy, or consanguinity or affinity — Wells v. Fisher, 
1 M. & Rob., 99 ; B. v. Young, 5 Cox C. C, 296. Lastly, it applies 
only in criminal cases ; in every civil proceeding, a husband or wife 
is competent to give evidence for or i^ainst each other, with the qua- 
lification that communications made by either to the other, during 
the marriage, cannot be disclosed without the consent of the partv 
who made it, unless it relates to a matter in dispute in the suit 
between them — Act II of 1855, s. 20, sup., 250. 

In the mofussil, the evidence of husband and wife was not excluded, 
and they may therefore still rive evidence for and against each other, 
as the 58th section of Act li of 1855 provides that no evidence shall 
be excluded which was admitted before the Act was passed. 

Though parties to the record were in general excluded from giving 
vidence, an exception always existed in favor of admitting accom- 
plices. An accomplice is usually admitted to give evidence, or to tarn 
Queen's evidence, as it is popularly called, under an implied pro- 
mise of pardon, on condition of making a full and true statement of 
the facts ; and his evidence is admitted although he is justly indicted, 
and has neither pleaded guilty, nor been acquitted or convicted, nor 
a noil. pros, entered ; but the usual course is to dispose of the charge 
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against him before he is called — R. v. Winaor^ L. R., 1 Q. B.^ 289, 
390. It is not a matter of course to admit an offender as a witness 
on the trial of his associates: not even after he has been so admitted 
bj the committing Magistrate. It is for the Judge who tries the case 
to determine whether he will admit him as a witness or not; and he 
determines it by considering not only whether there is evidence 
enough to convict the prisoners without that of the accomplice, but 
whether there is enough with his evidence. If there is enough 
without his testimony, or if even with his testimony there is not 
enough, he is not admitted — 3 Kuss. Cr., 598 ; S. v. Sparks, I Fost. & 
F., 388. [See Code of Crim. Pro., s. 209.] 

If the witness is incompetent, the objection should be taken on his 
presenting himself — Turner v. Pearte, 1 T. R., 717: and the Court at 
once examines into its validity — see ex« gr.^ R. v. Hill, 2 Den., 254. 
To prove the capacity to take an oath from defect of religious belief, 
the witness may be asked, before he . is sworn, whether he believes 
in the existence of a God, in the obligation of an oath, and in a 
(future ?) state of rewards and punishments — 1 Stark Ev., 1 16. Whe- 
ther the objection of incompetency can be taken later, when its 
existence was known from the beginning, may well be doubted — 
comp. Wollaston v. Hakewill, 3 M. & Gr., 297, and Jacobs v. Laybourn, 
11 M. & W., 685, and the cases cited there; for it woiild hardly be 
just to suffer the objector to wait until he saw whether the evidence 
told for or against him before objecting. But it may be taken at 
any stage, if unknown or not established earlier, and ihS evidence 
will be struck out — R. v. Whitehead, L. R., 1 C. C. R., 33. 

When the witness appears to be of weak intellect, the Magistrate 
should inquire into his capacity before proceeding to take his evidence, 
and take a note of his answers to such preliminary questions — R. 
v. Painter, 2 C. & K, 319. 

With respect to the number of witnesses required, the direct 
evidence of one witness who is entitled to full credit, is sufficient for 
proof of any fact, except in cases of treason — Act II of 1855, s. 28, 
where two witnesses to one overt act, or two overt acts proved each by 
a different witness, is required ; and except, singularly enough, iu 
charges against military and marine officers of quartering soldiers 
contrary to the provisions of the Mutiny Acts, or of using compulsion 
on civil officers to make them neglect their duty, or act contrary to 
it^ — 32 Vict., c. 4, s. 87, and c. 5,s. 85 ; in which cases two witnesses are 
required. In bastardy cases, in England, the evidence of the mother 
on the question of paternity must be corroborated in some material 
particular in a proceeding against the putative father — 7 & 8 Vict, 
c. 101, s. 3 ; Hodges v. Bennett, 29 L. J. M. C, 224. And the gene- 
ral rule does not affect the practice of the Judges which has prevailed 
for the last century at least, and which may now be considered 
as almost a rule of law, as it has been said to deserve all the reverence 
of law (per Lord Abinger in R, v. Farlar, 8 C. & P., 106), to 
advise juries not to convict on the evidence of an accomplice, where 
the offence is infamous and involves loss of charactei^ unless his 
evidence be corroborated by independent testimony — Act II of 
1855, s. 28 ; Hawk., c. 49, s. 92 ; Tayl. Ev., ss. 887-891 ; R. v. Stubbs, 
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Dears^ 555 ; 25 L. J. M. C, 16 ; and The Bank Forgeries ease. For 
the accomplice, in such cases, is under neat temptation to exaggerate 
the circumstances, and to do what is called in the old books '^ turning 
the fat in the fire,'* or to tell the story truly enough, except as to 
that part which the witness himself took in the transaction— per 
Blackburn, J., in The Bank Forgeries case ; R. v. Wells^ M. & MaL, 
326. Even the most hardened criminal desires to extenuate his own 
infamy; and this leads him to throw upon his confederates much of 
his own share of the transaction. But there is also the danger that, 
as they are generally his friends, he may throw the whole blame 
on an innocent person — R. v. Mullins, 3 Cox, 526. Besides, he 
speaks in the hope of pardon, even where he has not the prospect of 
a reward also for procuiing a conviction. All these considerations, 
as well as his admitted criminality and treachery, create a just distrust 
of his evidence. 

The corroboration, further, must bear not on the crime merely, 
but on the participation of the accused in it — per Lord Abinger in 
R. V. Farlar, 8 C. & P., 106; andjoer Parke, B. and Cresswell, J., in 
R. V. Stubbsy Dears, 545. One accomplice is not, for this purpose, 
corroborated by another — R. v. Noakes, 5 C. & P., 326 ; Tlie Bank 
Forgeries case. It was once held that his wife was not a corroborat- 
ing witness o£ an accomplice — R, v. Neal^ 7 C. & P., 168. But the 
corroboration need not be upon the identical offence in question; 
it is enough if it has a bearing upon it. Thus, upon an indictment 
for ei^ht different acts of bribery, each of the bribed men corroborates 
the others when he relates the act of bribery committed by him with 
the defendant—/?, v. Boyes, 1 B. & S., 311. 

When the offence is not one which would affect the participators 
in it with loss of character in the eye of the law, corroboration is not 
required ; as, for instance, in the case of spectators of a prize fight — 
R. V. Har^rave, 5 C. & P., 170; R. v. Vouna, 10 Cox, 371. And 
one who jomed the offenders, not as an ally, but as a spy for the 
purpose of afterwards betraying them, would not fall under the rule 
under consideration, for in truth he was not an accomplice — R. v. 
Mullins, 3 Cox, 526. 

In cases of perjury, also, there must be some material evidence to 
support that of the prosecutor on the question of the falsity of the 
statement ; otherwise tliere would be only oath against oath, and the 
legal presumption in favor of innocence would be decisive in favor of 
the accused. But this presumption would be rebutted if there was 
other evidence to show that it was the prosecutor's statement which 
was the true one. It is not necessary that there should be two inde- 
pendent witnesses to contradict the accused on any one particular 
Eoint; it is sufficient that there should be two pieces of evidence proved 
y separate witnesses in direct contradiction of the statement on 
which the perjury is assigned ; as, for instance, the contradiction of 
the statement by one witness, and evidence by another, of inconsist- 
ent statements made at different times by the accused — per Wightman, 
J., in R. V. Hook, 27 L. J. M. C, 222 ; and see R. v. Wheatland, 8 C. 
& P., 238; R. V. Knill, 5 B. & A., 929n.; R. v. Boulter, 21 L. J. M. 
C.,57; R. v. Webster, 1 Post. & F., 515. The general rule is that there 
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must be two witnesses disproving the fact sworn to by the defendant, 
or one witness corroborated by circumstances proved by independent 
testimony — per Cur. in U. S. v. Wood^ 14 Peters, 440, But a person 
may be convicted of perjury, without the oral testimony of any 
witness averring the falsehood of the fact sworn to ; as where its 
falsehood is proved by written evidence coming from the defendant, 
with circumstances showing the corrupt intent ; or in cases where the 
perjury charged is contradicted by a public record, well known to the 
defendant when he took the oath ; or where the fact was necessarily 
within his knowledge, and the falsity of his oath is proved by his own 
writings, relating to the fact sworn to, or by other written testimony 
in his possession which he has treated as containing the evidence 
of the fact recited in it — zrf., 441. It is not competent to a Court 
to reject witnesses, on the mere ground of their excessive number on 
the same point, when the judgment goes against the party who 
tendered them — Jesmunt Singee v. Jet Singee^ 2 Moo. I. A., 424. 

To obtain the attendance, before the Magistrate, of witnesses who 
are within his jurisdiction, they must be personally served there 
with a sununons, or subpoena, as it is usually called, requiring their 
attendance at a certain time and place, to give evidence in the pro- 
ceeding before him. Service is effected, either by giving the witness 
the original subpcena, or by giving him a copy of it, and at the 
same time showing him the original ; [and in the mofussil it may be 
served on an adult male member of the family of the witness residing 
with him — Code of Crim. Pro., s. 187.] The service should be 
effected sufficiently long before the time of attendance, to enable the 
witness to make arrangements for his private affairs during his 
absence — Hammond v. Stewart y 1 Stra., 510. 

Any person who happens to be in Court at the time of the trial 
or hearing, is bound to give evidence, as well as to produce papers 
then in his possession, though he has not been subpoenaed — Act II of 
1855, s. 25 ; /?. v. Sadler , 4 C. & P., 218. 

A person known to be of unsound mind is not liable to be sum- 
moned, without the previous consent of the Magistrate — id., s. 14. 
But no other person is exempted from the duty of attendance, and of 
giving evidence. In criminal cases, witnesses are bound to attend 
before the Magistrate at their own expense. [But the Court of Session, 
in trials in the mofussil, may order the payment of the expenses of 
witnesses attending before it to be made by the Government — Code of 
Crim. Pro., s. 438. See Prinsep, 3rd Ed., 234.] 

In all cases in which Magistrates and Justices have a power of 
inquiry by law, the power of summoning witnesses before them for 
that purpose is also incidentally vested in them ; but it is doubtful 
whether they can, of their own authority, enforce obedience or punish 
disobedience to their summons, except when the power of doing 
80 is expressly given to them by the Legislature — 2 Chit. Pr. L., 181. 

The Police Acte of 1856 (s. 98) and 1860 (ss. 25 & 27), however, 
give the Magistrate authority to compel the attendance of persons, 
as witnesses, who are within his jurisdiction, and the production of 
documents in their possession or power ; subjecting those who fail to 
attend to arrest (s. 98), and to a fine of not more than twenty rupees, 
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or in default of payment, to a week's imprisonment (s. 27); and those 
who refuse to be sworn or affirmed (s. 2), or to answer all sudi (law- 
ful) questions as are put to them, or to produce any document or 
thing in their possession, without offering a good excuse for their 
refusal, to a fine of not more than fifty rupees, or to imprisonment 
ibr not more than a month, unless they submit sooner. Before exer- 
cising these powers, the Magistrate should have reasonable grounds 
for believing that the person in default has acted in wilful disobedi- 
ence; and when it seems clear that the absent witness knows no- 
thing of the transaction which could serve the party who subpoenaed 
Iiim, it would not be desirable to enforce his attendance — Dieas v* 
Lawsoriy 1 C. M. & R., 934. 

A witness undergoing imprisonment may be brought up by an 
order of the Magistrate to the keeper of the prison — Police Act, 1860, 
s. 25. If he be in duress, like a lunatic in a lunatic asylum, or like a 
soldier, or like a sailor in the navy, unable to attend without the leave 
of Jiis superior officer, and this is refused, the Court of Judicature 
would, upon an affidavit showing that he was a material witness, and had 
been served with a subpoena, have him brought before the Mi^istrate 
by habeas corpus directed to the commanding officer — R. v. Roddamj 
Cowp., 672. The affidavit ought perhaps to state that the witness 
is willing to attend — id., comp. 1 Chit Cr. L., 610. When the witness 
is a lunatic, it must be stated that he is in a fit state to give evidence — 
Fennel v. Tait, 1 C. M. & R, 584; 45 Geo. Ill, c. 45. [In the 
case of prisoners whose testimony is required, further provisions are 
made by the Prisoners' Testimony Act, 1869, No. XV. J 

All witnesses attending either under a subpoena or voluntarily are 
privileged from arrest on civil process while going to or from rest- 
ing or refreshing themselves on the way, and attending at any Court of 
Justice, and therefore a Police Court — Montague v. Harrisony 27 L. J. 
C. P., 24; 3 C. B. N. S., 292. The same protection applies to prose- 
cutors or plaintiffs, and to defendants attending in their recognizances — 
Gilpin V. Cohen, L. R., 4 Ex., 131 ; but not to a person who has been 
brought up in custody, and has been acquitted — Hare v. Hyde^ 16 
Q. B., 394; Goodwin v. Lordon, 1 A. & E., 378; unless, indeed, it 
appears that the criminal charge was a mere contrivance to get him 
into custody in the civil suit — Wells v. Gurney, 8 B. & C, 769. But 
the privilege does not extend to an arrest under criminal process, 
nor to an arrest by bail («w»., p. 113), which is, properly, not 
so much an arrest, as a retating — Stark Ev., 114; Exp. Lyne, 
3 Stark, 132. 

To use to a witness threatening expressions, or other means of 
intimidation or dissuasion, to prevent him from attending or giving 
evidence, is a contempt of Court, and an indictable misdemeanour — 
Shaw V. Shawy 31 L. J. P. M. & A., 35; Re Mulock, 33 id., 206; 
1 Russ. Cr., 182. 

At common law a subpoena or summons is of no force beyond the 
limits of the juriscjiction of the Court or authority which issues it; 
and the attendance of a witness who is beyond those limits cannot be 
compelled, even though he be served. Act XXVII of 1856 pi-ovides 
that all criminal process, including subpoenas issued by any Indian 
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Magistrate, may be executed within the jurisdiction of any other 
Magistrate in British India, upon a written authority for its execution 
being indorsed upon it by the latter officer. But, unlike the analo- 
gous English Act, 45 Geo. Ill, c. 92, which authorizes the summoning 
of witnesses who are in any one of the three kingdoms, to give evidence 
in either of the other two, in criminal prosecutions, it makes no pro- 
vision for the travelling and other expenses of such witnesses. 
Unlike the same Act, also, it provides no means of punishing disobe- 
dience to the prooefis. 

Section 16. — The Examination of Witnesses^ 

In this country, it is the almost invariable practice to order all 
witnesses out of Court, as soon as the case is called on ; and this order 
includes the prosecutor in criminal cases, where he intends to offer 
himself as a witness — /?. v. Newman^ 3 C. & K., 252. Whether it is 
equally applicable to the parties in civil suits is more doubtful, at least 
where their presence in Court is necessary for the conduct of their case, 
even though they are represented by advocates — comp. Charnock v. 
Dewingsy 3 C. & K., 378 ; and Selfe v. Isaacson, 1 Fost. & F., 194. 

A witness who remains in Court after it has been ordered that 
witnesses shall leave it, is liable to punishment for his contempt, but 
he cannot be excluded from the witness-box on that account — 
Chandler Y. Horn, 2 M. & Rob., 423 ; E. v. Colley, M. & Mai., 329 ; 
Cobbett Y. Hudson, 1 E. & B., 14. 

What questions may or may not be put to witnesses is, in general, 
to be determined by those principles which have been discussed in the 
preceding sections of this chapter ; but the form, as well as the sub- 
stance 01 the questions, must conform to the rules of law ; and it may 
be stated generally that no question can be put in such a form as 
may lead possibly to an answer which would not be evidence — per Cur, 
in Daines v. Hartley, 3 Ex., 200. Thus, to ask a witness whether 
he knows that such a fact [to be proved,] occurred, is idle, since his 
knowledge may have been acquired by hearsay, and his assertion on 
the subject would in that case not be evidence. 

When the parties are represented by advocates, the examination 
is conducted by the latter, and their clients are not allowed to act 
personally. 

Witnesses are examined first by the pai*ty who calls them, and next, 
when that examination is concluded, by his opponent. They may 
afterwards be re-examined by the fonner party. The Magistrate may 
ask any questions, in any form, and at any stage of the cause> 
and even allow the parties to do so, so long as the answers would 
be legal evidence — Best Ev., s. 86. The proper course in examining 
in chief, is to lead the mind of the witness to the transaction, by ask- 
ing him when and where it happened, and then to desire him to re- 
late what was said and done in his presence and hearing — Stark Ev., 
168n.; interrupting him only for the purpose of getting more exact 
details than he is giving, of every material fact, and of rejecting all 
statements which are not legally evidence. 

It is presumed that witnesses are not hostile to the party who calls 
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them. He knows^ in general, what they are going to prove or can 
prove ; and in calling them, he invites the Court to give credit to 
their testimony. It is therefore a general rule that he must not prompt 
them upon any material topic, by asking leading questions, that is, 
questions embodying a material fact, which adimt of a conclusive 
answer by a simple negative or affirmative, and directly or indirectly 
suggest the desired answer. Did you not see the defendant strike me ? 
did you see him covered with blood, with a knife in his hand, near the 
corpse ? (Best Ev., s. 643,) are leading questions which, in a proceeding 
for the assault or the death, he would not be allowed to put to his own 
witness, as they obviously prompt him to answer in the affirmative. 
But this rule does not apply to matter which is merely introduc- 
tory, or not in contest in the cause, or which the opponent appears 
to leave undisputed, since he did not cross-examine preceding wit- 
nesses on the point when they spoke respecting it. In other words, 
the witness must, to a certain extent, be led to the subject of the 
inquiry — per Lord Ellenborough in NicholU v. Dowding^ 1 Stark, 81 ; 
and he may, for convenience and to save time, be led as to matters 
which are not really in controversy. 

There are some cases, however, in which the Court may permit 
leading questions to be put by a party to his witnesses. This may 
be done where the memory of the witness appears to be at fault, or 
to need assistance from the nature of the question, as where the wit- 
ness is asked who are the members of a firm consisting of many per- 
sons — AcerroY. Petroniy 1 Stark, 100. If a witness denies in cross- 
examination the utterance of certain expressions not in themselves 
evidence in the cause, the question put by the cross-examiner to his 
own witness called to contradict him may or perhaps should state the 
precise words in question — Edmonds v. Walker^ 3 Stark, 8. If the 
words are material to the inquiry, the question put to tjie other for 
the purpose of contradicting him, may also state the words, other- 
wise it would be impossible to arrive at a direct contradiction ; but 
only after the memory of the contradicting witness has been 
otherwise exhausted as to the statement — Courteen v. TouBty \ Camp., 
43; Hallett v. Cousins, 2 M. & Rob., 238. Again, to identify a 
person, a Avitness may be asked in direct tei-ms whether the person 
pointed out to him is the person meant by him — R, v. Watson, 2 Stark, 
128 ; and he may also be asked leading questions where he appears, 
or perhaps is shown by other evidence (see per Alderson, !B., in 
Atty. Genl. v. Hitchcock, 1 Ex., 91), to be hostile to the party who 
called him. Clarke v. Saffery, By. & M., 126. ; Batten v. Careto, 
id.y 127 ; E. v. Chapman, 8 C. & P., 558. In this case, indeed, the 
party who called him may, with the leave of the Court, cross-examine 
him to test his veracity, in the same manner as if he had not been 
called at his instance, and may show that the witness has varied from 
a previous statement made by him — Act II of 1855, s. 30 ; Melluish v. 
Collier, 15 Q. B., 878. But this leave would probably be given only 
where the mind of the witness appeared hostile, at least as regurds 
the statement in question, and not simply when his evidence was ad- 
verse to the party who called him — comp. The Com. L. Proc. Act, 
1854, s. 22 ; Greenoitgh v. Eccles, 28 L. J. C. P., 160 ; Dear v. 
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Knight, 1 F. & F., 433 ; Faulkner v, BrinCy id., 254 ; or if not hostile, 
was at all events called only because the law required it, as an attesting 
witness to a will — Coles v. Coles, L, R., 1 P. & D., 70. Finally, the 
Court has always the power of relaxing the general rule, as far as it 
thinks necessary for the interests of justice — Tayl; Ev., s. 1263. 

If a witness gave evidence contrary to that which the party calling 
him expected, the party was always at liberty to make out his case 
by other witnesses, even when the law did not in general allow a 
person to discredit his own witness — Ewer v. Ambrose, 3 B. & C, 746. 

To refresh his memory, a witness is allowed to refer, or to have 
read to him, any writing (or even a copy of it, if there is sufficient 
reason for the non-production of the original — Act II of 1855, s. 46) 
made by himself, or by any other person, at the time when the fact 
occurred, or immediately afterwards, or at any other time when the 
fact was fresh in his memory, and he knew that it was correctly stated 
in the writing. Thus, the master of a ship would be allowed to 
refresh his memory by referring to the ship's log written by the mate, 
but read by himself about a week after it was written — Anderson v. 
Whalley, 3 C. & K., 54. But the writing must be produced, and may 
be seen by the adverse party, who may cross-examine the witness upon 
it — Act II of 1855, s. 45. It may be used for this purpose though 
not admissible in evidence from want of a stamp — Maugham v. Hubbard, 
8 B. & C, 14; and the witness may refer. to it, not only when it 
recalls the facts to his memory, but even when they have faded from 
it, if he can recollect that at the time of the writing he knew it to 
be accurate, or perhaps (if the writing was made or signed by him) 
when without any such recollection, he is satisfied that it would not 
have been so made or signed, if the fact had not been as therein 
stated, as where he sees his signature to the attestation clause of a 
deed or will, or to a receipt, but has wholly forgotten the fact that he 
saw the instrument executed or the money received — Maugham v. 
Hubbard, ubi sup. ; H. v. St. Martin's, 2 A. & E., 220. Whether 
the deposition of a witness taken before a Magistrate might be used 
for this purpose at tlie trial, must depend on the construction of the 
above-mentioned section of the Evidence Act of 1855. In England, 
it would seem to be inadmissible for this purpose — R. v. Palmer, 
5 Cox, 236 ; R. v. Stokes, 4 id,, 451 ; comp. Stark. Ev., 180 n. (c). 
Mere copies or extracts of original documents cannot (except under 
Act II of 1855,s. 46,«w/?.) be referred to for this purpose — Doe v. 
Perkins, 3 T. R., 754 ; R. v. St Martin's, 2 A. & E., 210, 215. But 
when a clerk makes entries in the waste book of transactibns within 
his personal knowledge, and checks the copy of them as they are 
made daily by his employer in the ledger, he may use the ledger to 
refresh his memory without accounting for the absence of the waste 
book ; for the ledger is under such circumstances an original writing — 
Barton v. Plummer, 2 A. & E., 341. * 

At the close of the examination in chief, the opposite party has a 
right to cross-examine the witness. This right belongs to hini when- 
ever the witness has been sworn, though no question has been asked 
him in chief— /?. v. Brooke, 2 Stark., 472; Phillips v. The Sheriff of 
Middlesex, 1 E§p., 357; unless, indeed, the person who has been sworn 



Digitized by 



Google 



294 EVIDENCE. 

is not the witness who was required^ and his examination is stopped 
as soon as the mistake has been discovered — Wood v. Mackinnouj 
2 M. & Rob., 273; Clifford v. Hunter, M. & Mai., 113 ; Creevy v. 
Carr^ 7 C. & P., 64. When a witness called only for the purpose 
of producing a document is not sworn, he is not subject to cross- 
examination — Davis V. Daley 1 M. & M., 514; R. v. Aiurlts,id., 515, 
Perry v. Gibson, 1 A. & E., 48 ; but it is otherwise if he is Bwom — 
JR. V. Broom, 2 Stra., 472. 

The cross-examination may have two objects in view, — viz. : to 
show that the narrative is either incomplete or untrue, or to elicit 
other facts unconnected with the narrative of the witness, but 
material to the matter in issue. Where the truth of what is stated 
in chief is disputed, its untrustworthiness or falsehood may be 
exposed either by pressing the witness for further details of the 
alleged transaction which will sometimes involve him in such inconsis- 
tencies and self-contradictions, as render his whole narrative untrust- 
worthy ; or by attacking his credibility. As to the former course, it 
will be found that if the statement in chief be true, every inquiry for 
further details will confirm its truth. But many persons are habitu- 
ally so loose and inaccurate in their narratives, that even without any 
bias or motive to distort the account, they alter a story in the repe- 
tition ; thev omit material parts ; they transpose others ; thus altering 
the chronological series, and perhaps the sequence of cause and efiect, 
and add ornamental touches of their own — Lewis Meth. Obs. Polit., 1, 
188 ; and when the statement in chief is not a mere fiction, it may 
often be shown on cross-examination to be subject to some of the 
above defects. If it be wholly an invention, its real character is 
likely to appear when the witness is asked for a number of 
apparently unimportant and petty details which were not thought of 
when the fiction was concocted. " However artful," says Mr. Starkie, 
^^ the fabrication cannot embrace all the circumstances to which the 
cross-examination may be extended. The fraud, therefore, is open 
to detection for want of consistency between that which has been 
invented beforehand, and that which the witness must either 
represent according to the truth, for want of previous preparation, or 
misrepresent according to his immediate invention. In the latter 
case, the imposition is very liable to detection ; so diflScult is it to 
invent contemporaneously and with a rapidity equal to that wiUi 
which a series of questions is proposed, in the face of a Court of Jus- 
tice, and in the hearing of a listening and attentive multitude, a 
fiction consistent with itself and the other evidence in the cause." — 
Ev., 195. This danger is well known to professional perjurers; and to 
avoid it, they used some years ago in Penang, to have the scene to which 
they were to swear, such as a marriage, or the execution of a will, or 
the payment of money, dramatically represented before them; and they 
were thus enabled to draw from their memory all the particulars 
demanded of them. But when the occurrence purports to have taken 
place long before, the very minuteness of the details given, and the 
concurrence of the several witnesses in them all, betrays the arti- 
ficial and prepared character of the narrative, especially when the 
witnesses had no personal interest in the transaction, and no other 
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reason appears to account for its having made so strong an impression 
on their minds. If, for instance, several witnesses were to describe, 
with remarkable concurrence, the scene of a marriage said to have 
been celebrated a quarter of a century before, between persons 
with whom they were wholly unconnected, giving date, hour, place, 
persons present, and other details, who could not, on cross-examina- 
tion, give any similar account of their own more recent marriages, 
or even state the year when they were married, the fictitiousness of 
their evidence would be very obvious. The absence of circumstan- 
tial evidence which must be or have been in existence if the story 
were true, may be mentioned as another common indication of 
falsehood. Evidence in support of a false alibi often passes suc- 
cessfully through the ordeal of cross-examination, because the scene 
described is true in every particular, except its date. 

The credibility of a witness speaking to a matter of fact depends 
mainly on the following conditions, t7i>. .* (l)that the fact to which 
he speaks fell within the range of his senses ; (2) that he observed, 
or attended to it; (3) that he possesses a fair amount of intelligence 
and memory ; (4) that he is free from any of those sinister influences 
which tempt, or even unconsciously bias the mind to depart from the 
truth ; and (5) that he is a person of veracity — Lewis Infl. of Auth. 
on Opn., 21. The cross-examiner, therefore, endeavours to elicit 
from the mouth of the hostile witness, that the fact did not fall imder 
the cognizance of his senses ; or if it did, that he had not an oppor- 
tunity, owing to external circumstances, of observing accurately the 
facts to which he has deposed ; or that, from the disturbed or con- 
fused state of his mind at the time, or from naturallv defective 
senses or habits of inattention, or owing to his want of familiarity 
with the kind of circumstances spoken to, or their unimportance to 
him, or their unlikelihood to attract his notice, he could not, or was 
not likely to have observed them accurately ; or that his memory, 
whether from natural weakness, or from length of time, or want of 
interest, or otherwise, was not likely to retain them ; or that, from 
habitual disregard of truth, imaginativeness, ignorance, credulity, or 
other defect of character, temperament, or education, he is incapable 
of relating truly what he observed, or has a bad reputation for 
veracity, or is of bad character, as, ex, gr.y has been convicted of a 
crime. So, the cross-examination may be directed to show that the 
witness has some motive for departing from the truth, such as pecu- 
niary interest, affection, or ill-feeling ; or that he has done some act 
of partizanship in connection with the case, or has previously given 
a different account of the same transaction — see p. 235. He may 
also be asked, with the view of disparaging his testimony in cross- 
examination, or of restoring his credit in re-examination, his opinion 
of the moral nature of any matter or act elicited in the course of 
the inquiry — Greviile v. Chapman, 5 Q. B., 731. When the witness 
speaks as an expert, as to a matter of opinion, it is necessary also 
to test the value of his opinion, by cross-examining him on his 
opportunities of studying the subject on which he professes a special 
knowledge, the extent and accuracy of his learning, how far his 
opinion is generally recognized by the members of his profession. 
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and how far the subject is really within the limits of existing 
knowledge. It may be added that the credibility of a witness may 
often be judged from his demeanour. He exposes himself to distrust 
by the display of eagerness and a tendency to exaggeration on the 
one hand, or by reluctance and a fencing with questions on the other. 

There are some questions which a witness is not bound, nor indeed, 
in some cases, allowed to answer — see s. 10, p. 249. Among these, 
criminating questions formerly figured more importantly than they 
now do. In England, a witness is still privileged not to answer 
any question, if he swears that he believes that his answer tcili (not 
mat/ merely — Scott v. Miller, 28 L. J. Ch., 584) criminate, or tend, 
directly or indirectly, to criminate him, or will expose, or tend, 
directly or indirectly, to expose him to a penalty or forfeiture ; but 
if he answers voluntarily, his answer may be afterwards used against 
him — Stockfleth v. JDeTastet, 4 Camp., 10; Dixon y. Vale, I C. & 
P., 278 ; East v. Chapmarty 2 C. & P., 570 ; unless he was 
wrongfully compelled to do so—/?, v. Garbetty 2 C. & K., 474, 
1 Den., 236. In India, all such questions must be answered when 
they are relevant to the issue, but the compulsory answer cannot be 
used against the witness, except for perjury, if it be false — Act II. 
of 1855, s. 32. When the question is not relevant, he has the same 
privilege as in England. But though in this case he is not bound 
to answer, the question may be put to him — Act II of 1855, s. 33. 
With respect to questions degrading to his character, short of 
imputing crime, he must answer them if they are relevant to the 
issue, but not otherwise ; though the questions may be lawfully 
asked. He cannot refuse to answer a question on the ground that 
his answer will expose him to a civil liability, other than a penalty 
or forfeiture. The 46 Geo. Ill, c. 37, is but declaratory of the com- 
mon law on this subject. The Judge, however, sometimes exercises 
a discretion as to compelling a witness to answer a question, even 
when it is strictly legal. Thus, when a witness refused to state 
where he lived, because he was afraid that the sheriff's bailiils would 
profit by the information, the Judge declined to compel him to 
answer — Watson v. Bevern, 2 C. & P., 303. 

It is in general for the witness to determine whether the answer 
will tend to criminate him — Fisher v. Ronalds, 12 C. B., 762; 22 L. 
J. C. P., 62 ; Adams v. Lloyd, 27 L. J. Ex., 499 ; R. v. Garbett, 
1 Den., 236, 2 C. & K, 474. But to entitle him to the privilege 
of silence, the Court must see from the circumstances of the case, 
and from the nature of the evidence which he is called upon to 
give, that he has reasonable ground to ai)prehend danger, if he 
answers ; though if this be once made to appear, great latitude is 
allowed to him in judging for himself of the effect of any particular 
question. The danger, too, must be real and appreciable with refer- 
ence to the ordinary operation of law in the ordinary course of 
things, not a remote possibility out of the ordinary course of law, 
and such as would not influence a reasonable man — per Cur,, in R. v. 
Boyes, 1 B. & S., 311 ; 30 L. J. Q. B., 301. He would be compelled 
to answer, if it was clear that he was trifling with the authority 
of the Magistrate, and had no ground whatever for not answering — 
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fer Pollock^ C. B.» in Adams v. Lloyd, 27 L. J. Ex., 503^ as 
where it appeared lliat the witness would not be liable to criminal 

Eroceedings — Exp. Fernandez, 2 Fost. & F., 30 L. J. C. P., 322w ; or 
e gave a reason of his fear to answer^ which was groundless — Be the 
Mexican, if c, Company, 18 L. J. Ch., 631. 

Evidence may be ffiven to contradict what a witness has stated in 
cross-examination, wnen his statement is relevant to the inquiry, but 
not when it is altogether collateral and irrelevant. For this purpose, 
all statements would seem to be relevant to the inquiry, not only if 
they bear directly on the question in controversy, but also if they 
relate to the conduct of the witness in reference to the cause, or his 
relation to the parties to it — see ^^. GenL v. Hitchcock, 1 Exch., 94; 
Tayl. Ev., s. 1295 et seq. If it relates solely to the character or 
credit of the witness (or even to any opinion which he may have 
entertained respecting the cause — Elton v. Larkins, 5 C. &• P., 385), 
his answer is final, and cannot be contradicted except in the single case 
of his denying his conviction of an offence, in which case the convic- 
tion (with proof of his identity) may be proved — Act II of 1855, s. 33 
(Com L. Proc. A., 1854., s. 25; & 28 & 29 Vict, c. 18, s. 6). Thus, 
if the question were, whether the plaintiff was legitimate, and his 
mother, after swearing that he was, denied that she had ever affiliated 
him on a certain man, the affiliation order might be given in evidence 
to contradict her — Watson v. Little, 29 L, J, Ex., 267. So, if the ques- 
tion be whether A. was the father of child, and the mother denied 
that she had ever had connection with B., she could not be contra- 
dicted if the fact affected her character only — B. v. Gibbons ^ 31 L. J. 
M. C, 98 ; but if it were material to show that B. might have been the 
father, evidence in contradiction would be received — Garbett v. Simp- 
son, 32 L. J. M. C, 186; see also Carpenter y. Wall, 11 A. & E., 803, 
Alcock y. The Boyal Ex. Ins. Co., 13 Q. B., 292. So, if a woman 
denied, in cross-examination, that she was a prostitute, as the question 
affected her character only, no evidence would be received to contra- 
dict her ; but if she appeared in the witness-box to prove, for the 
plaintiff, the making of a promissory note on which he was suing, 
and she denied that she was his mistress, evidence in contradiction 
would be received, for here it is not general untrustworthiness, but 
a feeling towards a party to the cause likely to affect the veracity of 
the witness, which is in question — Thomas v. David, 7 C. & P., 350. 
So, it might be shown, if the witness denied it, that he had suborned 
witnesses to give evidence in the case — 7 How. St. Tr., 1400 ; or 
had himself been bribed, or had said that he had been bribed — semble, 
Atty-Genl. v. Hitchcock, 1 Ex., 91 ; but not that he had been offered 
a bribe — ib. If the witness denies that he committed a certain crime, 
the production of his conviction of it, if it were allowed, would not 
contradict him, for it would prove, not that he had committed the 
offence, but only that he had been convicted of it — B. v. Howe, 
1 Camp., 461. 

If a witness, on cross-examination, denies all knowledge or recollec- 
tion of a fact ; evidence that he had made a declaration respecting the 
fact would not be admitted as contradiction of his testimony, for it 
is obvious that there is no inconsistency between his having made a 

o 1 
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Btatement at the time of the occurrence^ and his not having the fact 
present in his memory when afterwards asked about it. To contradict 
him^ it would be first necessary to ask him whether he had not made 
such a declaration — The QueerCs case, 2 B. & B., 299. 

If he denies (or does not distinctly admit — Crowley v. Page, 7 C. 

6 P., 789 ; comp. Long v. Hitchoeh, 9 C. & P., 619 ; and Fain v. 
Beeston, 1 Moo. & Bob., 20) that he made earlier statements inconsis- 
tent with his present evidence on the matter in dispute, or that he 
had expressed animosity towards the cross-examining party — R. v. 
Yewifiy 2 Camp., 638, evidence to contradict him is admitted, for the 
question has immediate reference to the matter in controversy or the 
parties to it, and does not solely affect the general credit of the witness 
— De Sailly v. Morgan^ 2 Exp., 691 ; Christian v. Coombe, £*., 489. 
But in such cases it is necessary to lay a proper foundation for the 
contradiction, by putting the alleged statement explicitly to the witness^ 
with all such particulars of time, place, person, occasion, or other 
circumstances as are necessary to call his attention pointedly to the 
subject and refresh his memory — The Queen's case^ 2 Bro. & B., 300 ; 
Crowley v. Page^ 7 C. & P., 789 ; Carpenter v. Wall^ ubi sup. ; Anaus 
V. Smith, M. & M., 474. But if this was forgotten at the time when 
the witness was under examination, the Court would, of its own 
authority, recall the witness, in order to give the opportunity of put- 
ting the necessary questions to him — The Queen's case, 2 B. & B., 301. 
He may be contradicted either by witnesses, or by his own former state- 
ments in writing, such as letters or depositions. In the latter case, 
it is not necessary to show him the writing ; but it is necessary if it is 
intended to contradict him by it, first to call his attention to those 
parts of it which are to be used for this purpose — Act II of 1855, s. 34 
(C. L. P., 1854, s. 24; and 28 & 29 Vict, c. 18, s. 5). In such a case, 
the Court may, at any time during the trial, call for the paper for his 
inspection, and he may make such use of it for the purpose of the trial, 
as it thinks fit — ib. If the paper is in the hands of the other side, or 
of a witness, it may be called for at once, and the cross-examining 
party is not bound to wait for it till he enters upon his own case — Boyle 
V. Wiseman, 11 Ex., 360. If the witness is asked merely whether it 
is in his handwriting, but he is not questioned with reference to its 
contents, the other side has no right to see the document until it is 
put in as part of the cross-examiner's evidence — Holland v. Reeves, 

7 C. & P., 36 ; R. V. Buncombe, 8 C. & P., 369. 

When the credit of a witness has been impeached, either in respect 
of his conduct or bias, with regard to the cause of the parties con- 
cerned, or by impeachment, not of his general character, but of his 
character for veracity, evidence in support of his gen eral reputation 
for veracity is admitted — i?. v. Clarke, 2 Stark, 241. Where he is shown 
to have previously made a statement inconsistent with his present 
evidence, proof that he also made other statements consistent with it 
is not admitted — see ^ly?., p. 235; except perhaps when these were 
made before the witness contracted the relation which is supposed to 
bias his testimony at the trial — 2 Phil. Ev., 446; or when it happens to 
fall within the provision which admits corroborative evidence — Act II 
of 1855, s. 31. 



Digitized by 



Google 



EVIDENCE. 299 

A question not bearing on any of these points — that is, neither 
affecting the matter in issue nor testing the credit of a witness — 
cannot be put. Thus, a witness maj not be asked questions as to facts 
not falling within the above-mentioned limits, and injurious to the 
character of persons not concerned in the cause — Bate v. Hilly 1 C. & 
P., 100. Nor can he be asked questions on any other irrelevant matter 
for the mere purpose of aflberwards contradicting his answer and thus 
discrediting him — Spencely v. De Willetty 7 East, 109; Harrison V* 
Gordon^ 2 Lew., 156; Odiorne v. Winhelyy 2 Gal., 51 ; and if such ques- 
tions are put and answered, without objection, the answers cannot be 
contradicted — Harris v. Tippett, 2 Gamp., 677 ; Palmer v. Trower, 
L. J. Ex., 32; 8 Ex., 247. 

Leading questions are allowed in cross-examination, for there is in 
general no danger in showing to an opponent's witness the answer 
desired. But they are also commonly allowed even when the witness 
is friendly to the cross-examiner — Parkin v. Moony 7 G. & P., 408 ; 
though some restriction should be imposed, if not by strict law, at 
least by good sense, on the license of putting into the mouth of such 
a witness the very words required, since the effect of the evidence is 
well-nigh destroyed when it is a mere echo of the questions — R, v. 
Hardy y St. Tr., 755. It is never allowable to assume, in a question, a 
fact as proved, or an answer as given, contrary to the truth— 1 Stark 
Ev., 197, citing Hill v. Coombe and Hoadely v. Westy MSS. 

After the cross-examination, the witness may be re-examined by 
the party who called him ; but the re-examination is confined to elicit- 
ing an explanation of what he has said, and such matters stated hj 
him in cross-examination as require to be cleared up, and put in theur 
true light, or, at least, in a different light from that in which they 
were left on cross-examination. Thus, if he admitted that he had 
used violent language towards another person, he might be asked in 
re-examination respecting the circumstances which justified or excused 
the language — R. v. St. Georgey 9 G. & P., 483 ; Gould v. Olivery 
2 M. & Gr., 208. If a portion of a conversation between the witness 
and t^e adverse party or any other person has been elicited in cross- 
examination, he may, in re-examination, be asked as much more of the 
conversation as tends to show the true nature and bearing of what was 
said — Prince v. Samoy 7 A. & E., 627. But the re-examination cannot, 
in strictnesss, extend to matters not referred to in the cross-examination; 
though if any question was overlooked in the examination in chief, 
the omission may be rectified by asking the Gourt to put the question, 
which is always done when it is material. This of course gives the 
other side a right to cross-examine upon the evidence thus elicited. 

If a witness, in answering a question, obtrudes foreign matter 
which is not evidence, his answer, if objected to, is rejected — Blewett v. 
Tregonningy 3 A. & E., 554; R. v. Rowtony 34 L. J. M. G., 57. 
And it is a general rule that if any question or answer is open to 
objection, the objection must be made at once. If it is not, the party 
prejudiced is taken to have acquiesced ; for he has no right to take 
nis chance of the evidence being in his favor, and to object only if 
it tells against him — see Webb v. Smithy Ry. & M., 106. 

If the defendant's evidence is not confined to answering the plain- 
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tiff's case^ but makes a fresh case, the plaintiff may call evidence in 
reply, not to corroborate that which he offered in the first instance^ 
but to rebut his opponent's version. 

Whenever a witness is asked a question, the answer to which might 
be secondary evidence of a document, as whether he made a repre- 
sentation, or a contract, it is competent for the other side to interpose 
with the question whether it was in writing — The QueerCs case, 2 B. 
& B., 292. If evidence taken down proves, on further inquiry, inad- 
missible, it is struck out. 

It has been already mentioned that the course of procuring the 
production of documents at the trial is, if they are in the opponent's 
hands, to serve him or his law agent with a notice, or to serve him 
with subpoena duces tecum to produce them ; and if they are in the 
hands of a third person, to serve him with such a subpoena. The 
opponent is not bound to produce documents, if he has been served with 
a notice only, but he, like every other witness, if duly served with a 

t>roper subpoena, is bound to do so, unless the documents are privi- 
eged (sect. 10). The party who has given his opponent notice to 
produce documents is not bound to call for them, nor are they made 
evidence by bare production when called for, unless he inspects 
them ; but in this case he is bound to put them in, if they are connected 
with the case — Wharam v. Routledge, 5 Esp., 235 ; Sayer v. Kitchen, 

I Esp., 210 ; Calvert v. Flowery 7 C. & P., 386. 

It may be mentioned, in conclusion, that every interlineation, era- 
sure, filling up of a blank, or other alteration made in a deed or 
other form of written contract, after its complete and final execution 
and delivery, without the assent of the party who has contracted a 
liability under it, invalidates the instrument, in the sense that the 
party claiming under it is unable to enforce the rights which it ffives 
him, if the alteration is made in any material particular while the docu- 
ment is in the custody of the party claiming under it^ — see Aldous 
V. CornwelU L. R., 3 Q. B., 567, limiting the rule in Pigofs ca^e, 

II Rep., 27; Davidson v. Cooper, 11 M. & W., 778; 13i6., 343; 
Master v. Miller, 1 Sm. L. C, and notes. And even when the party 
affected consent to the alteration, the instrument may nevertheless be 
invalidated under the Stamp Act. When, therefore, a party pro- 
duces, as the foundation or ground of the contract or right which he 
is seeking to enforce, an instrument which has an interlineation or 
erasure, or other apparent alteration, it is incumbent on him to show 
that the change was made before execution, unless, indeed, it be 
recorded in the attestation clause as having been so made, in which 
case the correctness of the statement is perhaps presumed (Tayl. Ev., 
s. 1616), or unless the instrument be a deed, when the alteration (at 
least if not an erasure — Cooper v. Bockett, 4 Moo. P. C, 419) is pre- 
sumed to have been made before execution, — a presumption which, it 
may be added, applies equally, and for the same reason, to an affidavit 
— R. V. Gordon, 25 L. J. M. C, 19; sup., p. 210; or unless the docu- 
ment be an ancient one, coming from the proper custody — sup., p. 265. 

Every alteration is material in this respect which affects the date 
of the instrument, or the consideration, or the amount of the money 
to be paid, or the time or place of payment, or the nature or extent 
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of the liability of the parties to it, as when a seal is added to the 
signature, or the signature of one of the parties is cut off. But the 
addition of a signature has been considered as of no effect, and there- 
fore as not constituting a material alteration ; and the correction of 
a clerical error or omission, and the addition of words which do not 
affect in any way the rights or liabilities of the parties, but only 
express what was already implied, are not material alterations within 
the meaning of the rule under consideration — see Tayl. Ev., ss. 1619, 
1620, and the notes to Master v. Miller, ubi sup. 

The alteration of a deed of conveyance, however fatal to the cove- 
nants which it contains, does not affect the transfer of the property. 
This passed on the instant of the execution of the deed, and is no 
more divested by an alteration, than it would be by the wilful 
destruction of the instrument — Agric, Cattle Ins. Co, v. Fitzgerald, 
16 Q. B.,432;P^n7« V. Perrotty 14 East, 423, /?er Lord EUenborough; 
and see other cases cited in Lord Ward v. Lumleyy 29 L. J. Ex., 322. 
An altered instrument is also admissible without explanation of the 
alteration, when it is used not as the ground of the claim asserted, 
but as evidence of what were the terms of the expired contract which 
it created, so far as the altered passage was immaterial to the question 
in dispute — Earl of Falmouth v. Roberts, 9 M. & W., 471 ; Hutchins 
V. Scott, 2 M. & W., 809. It is probably the better opinion that an 
alteration made by a stranger when the instrument is not in the cus- 
tody of the ]^rty tendering it in support of his claim, does not affect 
its validity — Tayl. Ev,, ss. 1625-6 ; but the point is undetermined. 

When a document is put in, the whole oi it is in evidence, and 
must be read, if either party desires it — Earl of Bath v. Bather sea, 
5 Moa 9 ; Temperley v. Scott, 5 C. & P., 341 ; Thornton v. Stephen, 
2 M. & Rob., 45 ; and if it refers to another paper, the latter becomes 
incorporated with, or part of it, for this purpose, if it is, as it were, 
the context, without which its precise meanmg would be doubtful — 
Johnson v. Gilson, 4 Esp., 21 ; Falconer v. Hanson, 1 Camp., 171. 
Where, however, the paper is a letter written by the opponent, and 
forming part of a correspondence, it may be read without producing 
the letter to which it is an answer, the production of the explanatory 
document being left to the party in whose possession it is — Lord 
Barrymore v. Taylor, 1 Esp., 326 ; DeMedina v. Owen, 3 C. & K, 72 ; 
but comp. Watson v. Moore, 1 C. & K., 626. For the purposes of the 
rule in question, every entry in an account, or any other book or 
paper, must be regarded as a mstinct document, and the reading of 
one by one party, consequently, does not authorize his opponent to 
read any other, as part of the evidence admitted, unless it is referred 
to in the first, and explanatory of it — Catt v. Howard, 3 Stark, 6; 
Gregory v. Tavemon, 6 C. & P., 280 ; Sturge v. Buchanan, 10 A. & E., 
598. Thus, if in an action against the sheriff for a false return, the 
plaintiff puts in the writ, the sheriff would not be entitled to read his 
return indorsed upon it, as part of the same document — Adey v. 
Bridges, 2 Stark, 189. If any portion of the document contains 
matter which is not legal evidence, such as hearsay evidence, it is 
disregarded as evidence of the fact stated. 
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Behaviour, surety for good . 72 to 75 

Beneficial construction to be put upon 
remedial acts, and acts rdating to 
the public good . . .147 

Best evidence must be given . 253 

Bigamy, the marriage must be strictly 
proved .... 270 

Bill of exchange presumed to 
have been given for a considera- 
tion .... 210 

Bill or note, its dishonor presumed 
from its being protested . . 192 

Binding over of tiie witnesses for the 
prosecution . . .117 

Births, copies of r^psters admitted 
as evidence . . . 256 

Books of foreign law admitted as 
proof .... 192 

Books, public, copies admitted as 
evidence . . . 256, 260 

Breach of the law may be set up as 
an excuse for not fulfilling a con- 
tract . . . .224 

Breach of the peace, arrest without 
warrant for . . . 80 

Breaches of the peace, prevention 
of . . . 65 to 75 

Breaking open doors to effect an 
arrest . . .95 
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British Conrts beyond tlie territories 
of India, their judgments treated 
as foreign judgments . . 221 

British Ciwwn, its territories Judi- 
cially noticed . . . 190 
British India, importation of Statute 

and Common Law into .184 

Burden of proof . . 277 to 283 

Burden of proof, shifting of . 281 

Burden of proof, question of, deter- 
mined in some cases by the Legis- 
lature .... 282 
Business, declarations made in the 
usual course of^ admitted in evi- 
' dence .... 274 

Capacitt, mental, of a witness, how 
enquired into . . . 287 

Casus omissus included by an equit- 
able construction <^ a statute . 145 

Caution requisite in acting upon the 
confessions of accused persons 199, 200 

Certainty a necessary element in a 
contract .... 239 

Certainty required in the adjudica- 
tion . . . .47 

Certificate for costs granted judi- 
cially . . . ,5 

Certificate of dismissal of complaint 
granted ministerially . . 6 

Certificates of public officers made 
eridence . . . .192 

Certiorari . . ,62, &c. 

CsrHorari and return . 61, 62 

Certiorari is not taken away by im- 
plication . . . .55 

Certiorari, return of the depositions 
with the . . . .60 

Certiorari to remove the proceeding 
relating to surety of the peace . 67 

Character of a party to the issue as a 
general rule not admissible in evi- 
dence .... 232 

Obaracter of the prosecutor, enquiry 
into .... 234 

Character of witnesses, cross-exami- 
nation as to . . . 295 

Charge, framing of . . .21 

Charge should not be stated in the 
alternative . .25 

Charge cannot generally be withdrawn 
by the prosecutor in a criminal case 33 

Charters may sometimes be presum- 
ed . . . . .207 

"Children,** construction of the 
word .... 155 

Circumstances called in aid to explain 
ambiguous laws . . .137 

Circumstances, collateral evidence of 
Uiem in the interpretation of docu- 
ments . . .242 



Circumstantial evidence, rules which 
should be observed in its considera- 
tion .... 205 
Civil and criminal cases before a 

Magistrate, distinction between . 31 
Civil process, witness attending on 

subpoena privileged from arrest on 290 
Clergymen, communications made to 

them are not privileged . .251 

Collateral circumstances, evidence of 
them in the interpretatfbn of docu- 
ments .... 242 
Collateral evidence of the character 

of a witness . . . 234 

Collateral purpose of a contract may 

be shewn by parol . . 240 

Colonial Legislatures, their powers 

limited .... 160 
Colonists, how far they carry with 

them their own law . . 184 

Commencement of hostilities between 
the British Crown and a foreign 
st|tte judicially noticed . . 1 90 

Commitment and distress . 62 to 64 
Commitment, copy of the warrant to 
be given to tine prisoner on de- 
mand . . . .64 
Commitm^it, examination, and 

baU . . . 106 to 117 

Commitment for safe custody, form of 1 1 6 
Com^oitment, form of . .62 

Commitment of an accomplice who 

turns Queen*s evidence . .112 

Commitment of the prisoner for 

trial . . . .112 

Commitment of witnesses refusing 

to be bound over . . . 117 

Commitment on adjournment of the 

hearing . . . ,32 

Commitment on defiiult of finding 

sureties for the peace . . 70 

Commitment under the Code of 
Criminal Procedure, form of war- 
rant . . . .115 
Common Law of England, how far 

it is imported into Lidia . . 184 

Communication made by a client to 
his professional lawyer cannot be 
disclosed .... 250 
Communications made to medical, 
men and clergymen are not privi- 
l^ed . . . .251 

Compensation to be awarded in pro- 
portion to the in^'ury sustained . 47 
Competency of witnesses, their at- 
tendance, oath, and nuinber 283 to 291 
Complainants statement of the case 34 
Complaint and order distinguished 

from information and conviction . 31 
Complaint is the foundation oi the 
Magistrate's jurisdiction . « 20 
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Complaint not necessarily in writing, 
but when under the Code of 
Criminal Procedure to be reduced 
to writing by the Magistrate 20 

Complaint, the . .20, 28 

ComplaitUj the word uniformly used 
in the Code of Criminal Procedure 31 

Complaint varying from the sum- 
mons, adjournment . . 29 

Compromise of an offence in which 
a criminal intent is an ingredient 
is against law . . .33 

Computation of time in the construc- 
tion of Acts of the Legislature .181 

Conclusive presumptions of law 21 3 to 216 

Condition precedent must be stated 
in the charge when the offence 
depends upon it . . .26 

Conmict amounting to a confession 
or admission . . 196, 271 

Confession, proceedings on . 32 to 34 

Confession supplies the want of evi- 
dence . . . 33 to 35 

Confessions and admissions . 192 to 200 

Confessions evidenced by conduct . 1 96 

Confessions how far they are suffi- 
cient proof of guilt . .199 

Confessions must be voluntary to be 
admissible in evidence in crimi- 
nal cases . . 194 

Confessions of prisoners before the 
Magistrate . . . Ill 

Confinement of mischievous luna- 
tics .... 87 

Consideration, contract may be shown 
to have been made without . 239 

Consideration presumed to have be^i 
given for a bill or note . . 210 

Constables acting as such presumed 
to have been duly appointed . 21 1 

Construction of statutes . 132 to 188 

Construction, equitable, of sta- 
tutes . . . 145, 146 

Construction of written documents . 241 

Construction put on similar Acts 
should be looked to, in explaining 
the meaning of Acts . .139 

Consul should be apprised of an 
intended arrest on board a ship of 
his country . . .90 

Consular agents are subject to the 
Magistrate's jurisdiction . ,15 

Contemporaneous declarations ad- 
mitted as evidence of acts . 270 

Contempt of Court may be dealt 
with by the Magistrate, though 
himself an interested partv . 9 

Contempt of Court, to threaten, 
intimidate, or dissuade a witness . 290 

Contempts of Court, &c., punish- 
ment for . . . .18 
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Context referred to as explanatory of 
the words used by the L^islatnre 150 

Continuation of hostilities oetween 
the British Crown and a Foreign 
State judicially noticed . .190 

Contract may be shown by parol to 
have been varied, waived, or dis- 
charged before breach . . 240 

Contracts in writing cannot be 
impeached by parties to them . 236 

Contract in writing cannot be 
proved by parol . . . 254 

Contracts must be voluntary, for 
sufficient consideration, lawful, 
possible, and certain . . 239 

Contracts vitiated for non-compli- 
ance with statutory mrovisions . 178 

Contracts in writing, effect of altera- 
tions in . • • 300 

Contradiction by evidence of state- 
ments made by a witness in cross- 
examination . . . 297 

Control of the Superior Courts 51 to 57 

Conveyances may sometimes be pre- 
sumed .... 207 

Conviction, amendment of . .51 

Conviction as distii^uished from order 3 1 

Conviction by the Magistrate on the 
view . . . .20 

Conviction, date of . . .15 

Conviction, good on the &ce of it if 
it follows Sie statute^ . . 48 

Conviction, how &r it should be 
specified in the commitment . 62 

Conviction of the accused on the 
hearing . . . .44 

Conviction, previous, evidence o^ to 
be taken with the depositions .110 

Conviction, quashing of, for want 
of jurisdiction in Sie Ma^trate . 56 

Conviction, the grounds which vitiate 
it . . . 57 to 61 

Conviction, mode of proof of . 261 

Convictions and orders . 48 to 51 

Convictions bad on the &ce for want 
of jurisdiction may be cured by 
the depositions . . .57 

Copies of the depositions to be bur- 
nished to the prisoner when he 
is committed . . • 116 

Copies of public records admitted in 
evidence . . . 256,260 

Copy of the warrant of commitment 
may be demanded by the prisoner 64 

Copy of a document sometimes the 
best evidence . . . 257 

Corroborative evidence, former state- 
ments . . . . 270 

Corroborative evidence, entries in 
books kept in the usual course 
of business . . . 277 
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Corroborative evidence, in what 
cases it is reanisite . 287, 288 

Costs to be fixed by the Magis- 
trate . , . .47 

Connsel, appearance of the accused 
by . . . .29, 112 

Counsel for the accused, examin- 
ation of witnesses by 

Course of business, declarations 
made in the, admitted in evi- 
dence 

Court of the Magistrate to be open 
and public .... 

Courts, judicial notice of the Judges 
of superior 

Courts do not enquire into the policy 
or impolicy of Acts of the L^gisla< 
ture 

Courts of reference and revision 

Courts, superior, control of 51 to ^7 

Credibility of witnesses, cross-exam- 
ination as to 

Credit of a witness, impeachment 
of . . . 

Criminal and civil cases before Ma- 
gistrates, distinction between 

Cnminal intention is generally an 
ingredient in an offence • 

Crimmal intention, presumption of 

Criminal laws construed strictly 

Criminal proceedings against a Ma- 
f^istrate for neglect of his duty 

Cnminal process, its execution out 
of the iurisdiction 

Criminating questions, how far a wit- 
ness is protected Scorn answering 
them . . . 252, 296 

Cross-examination of witnesses . 293 

Cross-examination of a hostile wit- 
ness by the party who calls 
him 

Cross-examination upon a writing 
used to refresh the memory of an 
opposite witness . 

Cross-examination, questions as to 
the contents of writings not mate- 
rial to the issue • . 

Crown of Britain, its territories judi- 
cially noticed 

Crown, prerogatives of, not affected 
by a statute, unless by express 
words .... 

Cumulative and exclusive Acts 176, 

Custody of the prisoner continues 
in tiiose who brought him before 
the Magistrate ontu he is com< 
mitted or bailed . 

Custom, evidence o£^ may be given 
to explain ambiguous documents . 

Customs of foreign states must be 
proved as fiu^ts 
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Damages may be recovered against 
a Magistrate who neglects or re- 
fuses to act . . .17 

Damages to be awarded in propor- 
tion to the injury sustained . . 47 

Damages, payment of, how enforced 64 

Date of the order or conviction . 15 

Date should appear on the &ce of 
the order or conviction . , 49 

Death, presumption of . ,212 

Deaths, copies of registers admitted 
as evidence . . . 256 

Deceased persons, their declarations 
in the usual course of business 
admitted in evidence . . 274 

Deceased persons, declarations o^ 
admitted as proof in questions of 
pedigree .... 275 

Decision of the Magistrate, no ap- 
peal against it, except where an 
appeal is expressly given . .51 

Declaration to be made by the Ma- 
gistrate . . . .4 

Declarations made by a party to a 
written instrument are generally 
inadmissible to explain it . . 248 

Declaradons of the mimers of enact- 
ments are not to be taken as ex- 
plaining their meaning . .138 

Declarations of intention are admit- 
ted to rebut equities formed on 
presumptions arising in some cases 
against the plain language of a 
document .... 249 

Declarations made contemporane- 
ously admitted as proof of acts . 270 

Declarations against interest admit- 
ted in evidence . . . 273 

Declarations made in the usual 
course of business, when they 
may be admitted in evidence . 274 

Declarations of deceased members 
of the family admitted as proof 
in questions of pedigree . . 275 

Declarations of recorded facts some- 
times admitted as evidence . 276 

Declining of jurisdiction by the Ma- 
gistrate, procedure upon . . 54 

Deed, estoppel by . . . 222 

Deed, the signature being proved, 
the sealing and delivery are 
presumed .... 264 

Deeds cannot be impeached by 
parties to them . . . 236 

Deeds, rule of construction of Acts 
of law avoiding or abridging 
their effect . . . 169 

Defence . . . .34 

Defence in summary proceedings 
before the Magistrate . . 33 

Defendant, his statement . . 34 
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Defendant, proceedings in the ab- 
sence of . .82 

Definition of "piracy" 122,128 

Definition of the term '* heinous 
ofience ** for the pnrpose of extra- 
dition .... 127 

Definition of the term ** heinous 
ofience*' for the pnrpose of arrests 
out of the jurisdiction . . 119 

Degrees of secondary evidence are 
not recognized . . . 259 

Delay of bail to a person bailable 
is an offence . . . 118 

DeliyerT of a deed presumed firom 
proor of the signature . . 264 

Departure firom the natural mean- 
ing of words allowable sometimes 
to avoid repugnancy in the con 
struction of statutes . . 160 

Deposition of the witness to be read 
over to him . . . 112 

Depositions, return o!^ with the 
certiorari . . . 59, 60 

D^Kwitions, copies to be furnished to 
tne prisoner when he is committed 1 16 

Depositions may be used to cure a 
conviction bad on its fisu;e fi^r want 
of jurisdiction . .^ .57 

Depositions taken before Mamstrates 
may be supplemented by oral 
proof . . . .238 

Depositions to include the evidence 
of any previous conviction . 1 10 

Depositions before Magistrate, mode 
of i)roof of . . .261 

Depositions admitted in evidence . 271 

Deputies of officars of CJourt judi- 
cially noticed . . .191 

Deputy cannot be appointed by a 
Magistrate . . .4 

Deputy disqualified where the prin- 
cipal is disqualified on account of 
interest . . . .9 

Description of the accused . .21 

Description of the offence charged 22, 28 

Description of the injured person . 22 

Deserters firom British ships, arrest 
of without warrant . . 88 

Deserting seaman, how dealt with . 16 

Detention of mischievous lunatics . 87 

Detention of person found breaking 
tiie peace, by officers arresting 
them without a warrant . .81 

Determination of imprisonment on 
the payment of the fine . . 64 

Diplomatic (not consular) agents, 
&c., are not subject to the Magis- 
trate's jurisdiction . .15 

Directory statutes, their effect 178, 179 

Discharge of contract before breach 
may l^ shown by parol . 240 



Discharge of the priaaner m tike 
prdiminary investigitinn bcAte 
theMagistete . 112 

Discretion allowed to Magistrates in 
thdr performance of jndigal, not 
ministerial, acts . . .5 

"Discretion,** coDstmctaon of the 
word .... 154 

Discreticm of the Magistrate in 
fixing bail . US, 114 

Dishonor of a bill c^ note prima 
/ocie presumed from its bdi^ pro- 
tested . . . .193 

Dismissal of the case on tfaenon- 
appearance of the prosecutor . 33 

Dismissal of the case on tilie hearing 44 

Disqualification of Magistrates, ftc, 
on account of interest . 7 to 9 

Dissuasion oCa witness is a contempt 
of Court . . . .290 

Distinction between civil and crimi- 
nal cases before Magistrates . 81 

Distress on the commitment 62 to 64 

Distress, want of sufficient, to be spe- 
cified in the commitment fcxr non- 
payment of a penalty . . 63 

Divisions, geographical, of the earth 
judicially noticed . . .190 

Divisions of time judicially noticed 190 

Document, copy sometimes the best 
evidence .... 257 

Document, the whole of the docu- 
ment must be read when it is 
put in evidence . . . 301 

Documents, a strict oonstructi<m 
given to laws which abridge or 
avoid their eff*ect . . .168 

Documents, ancient public, may 
when obscure be explained by 
extrinsic evidence . • 248 

Documents, construction of . . 241 

Documents, extrinsic evidence affect- 
ing them . . . 286 to 249 

Documents thirty years old coming 
fix>m the proper custody presumed 
to have been duly executed . 211 

Documents, immaterial, to the case 
of an opponent, a party to a 
suit not to be compelled to pro- 
duce . . . .252 

Documents, proof of . 253 to 267 

Documents, public, copies admit- 
ted as evidence . . 253 to 260 

Documents in the possession of an 
opponent, proof of, by secondary 
evidence .... 257 

Documents, cases in which secondary 
evidence is allowed by statute . 260 

Documents, mode of proof of . 262 

Documents, private, proof of their 
genuineness . . .26 
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Dociunents, cases in which proof of 
their execution and of the hand- 
writing may be dispensed with . 265 
Documents, inspection of . . 266 

Documents, witnesses called to pro- 
duce them and not sworn cannot 
be cross-examined . . 294 

Dominion, territorial, of the British 

Crown judicially noticed . .190 

Doors may be broken to effect an ar- 
rest . . . .95 
Drunkenness is in general no excuse 

for crime . . . .43 

Duty of the police and of priyate 
persons on making arrests without 
a warrant . . . .77 

Dwelling, arrest in a . .98 

Dying declarations admitted in evi- 
dence . . * . 273 

Eablibb enactment impliedly repeal- 
ed by a later repugnant enactment 172 

Earth, its geographical divisions ju- 
dicially noticed . . .190 

Ecclesiastical authorities judicially 
noticed .... 191 

Effect of statutory prohibitions . 177 

Effect of alterations in written con- 
tracts .... 300 

Enactment repealed impliedly by a 
later repugnant enactment . 172 

Enactments, their general scope and 
object ma^ be regarded when their 
language is ambiguous « .137 

Endorsement of criminal process for 
execution out of the jurisdiction . 118 

Enforcement of payment of fines, 
penalties, and damages . . 64 

Enquiry into the character of the 
prosecutor. . . . 234 

Enquiry into the mental capacity of 
a witness .... 287 

Entries in books kept in the usual 
course of business admitted as 
corroborative proof . . 277 

Entries in books kept in the usual 
course of business, &c., admitted as 
proof of certain fiu:ts . . 277 

Entries in books admitted as proof of 
the despatch of letters . . 277 

^Equitable construction" of sta- 
tutes . . . 145, 146 

Eauities arising against the plain 
language of a document are re- 
buttabfe b^ evidence of intention. 249 

Equity arising subsequent to the 
execution of a written contract 
varying the rights of the parties to 
it, may be shown by parol evidence 240 

*' Equity of a statute, the meaning 
of the term . . . 146 
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Errors of form do not vitiate a 
conviction . . . .56 

Escape firom arrest, re-capture . 97 

Escape into foreign territory, extra- 
dition . . . 124, 125 

Escape, voluntarily allowing, is an 
ofience .... 106 

Estoppel by record . . . 217 

Estoppel by deed . . . 222 

Estoppel may be avoided on proof of 
fraud . . . .224 

Estoppels . . . 216 to 225 

Evidence . . . 189 to 301 

Evidence against the character of a 
prisoner not to be given unless he 
challenges it . . 232, 233 

Evidence, extrinsic, affecting docu- 
ments . . . 236 to 249 

Evidence given at the hearing to be 
taken down in writing . . 34 

Evidence given in proof of foreign 
laws, &c. . . . .192 

Evidence must be taken in the 
])resence of the Magistrate .110 

Evidence not admitted of a statement 
made by a prisoner before a Magis- 
trate who nas used threats or pro- 
mises to extort it . . .111 

Evidence*not admitted to contradict 
facts stated in a judgment of a 
superior Court . . .215 

Evidence not necessary to prove 
that a Government Gazette when 
produced is what it purports to be 191 

Evidence of a previous conviction to 
be taken wiin the depositions . 110 

Evidence of attendant circumstances 
in the interpretation of documents 242 

Evidence of experts on matters of 
opinion admissible. . . 229 

Evidence of &cts only is generally 
admissible in chief . . 226 

Evidence of the Magistrate's own 
senses .... 190 

Evidence supplied by a confession . 33 

Evidence to be reduced into writ- 
ing . . . . 108, 109 

Evidence, total want of, ousts the 
Magistrate of his jurisdiction . 57 

Evidence excluded by public poli- 
cy . . . . 249 to 253 

Evidence, second hand . 253 to 267 

Evidence, quality of . . 253 to 267 

Evidence, gradations of, as r^ards 
its admissibility are unknown to 
the law .... 254 

Evidence dispensed with by admis- 
sions .... 256 

Evidence, secondary, of writings, the 
production of wnich is impracti- 
cable .... 256 
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Eyidence of statemente and action 
of persons admitted to show the 
state of their feelings, &c., at the 
time . . . .269 

Evidence, corroborative, in what 
cases it is requisite . 287, 288 

Evidence of an accomplice osually 
requires corroboration . . 287 

Eyidence to contradict statements 
made by a witness in cross-exa- 
mination .... 297 

Examination as a witness of a 
person who has accepted a pardon. 180 

Examination, bail, and commit- 
ment . . . 106 to 117 

Examination before the Magistrate 
prior to commitment . 106 to 117 

Examination of the prisoner in the 
preHminary hearing before the 
Ma^trate . . . Ill 

Exammation of witnesses by the 
accused, &c. . . .33 

Examination of witnesses . 291 to 301 

Exceptional rights tdvea by statute 
must be exercised as the statute 
directs . . . .180 

Exceptions and exemptions how £u* 
they must be negatived . 26, 27. 

Exceptions to the rule exclAding 
hearsay eyidence . ... 271 

Excessive bail not to be required . 113 

Exclusion of the prisoners legal 
adviser when allowed . .112 

Exclusion of witnesses as incompe- 
tent to testify . . 284, 285 

Exclusive and cumulatiye Acts 176, 177 

Execution of warrants and other 
criminal process out of the juris- 
diction .... 118 

Execution of documents, proof of, 
when dispensed with . . 265 

Executive authorities judicially 
noticed .... 191 

Exemptions and exceptions how 
&r they must be negatiyed 26, 27 

Existence of foreign states and 
sovereign judiciafiy noticed . 190 

Ex parte proceedixisa . 32 to 34. 

Experts, their evidence admissible 
on matters of opinion . . 229 

Expressio tmius est excltuio alierius^ 
tne maxim applied to the con- 
struction of statutes . .153 

External circumstances called in aid 
to explain ambiguous laws . 137 

Extradition . . . .125 

Extradition and arrest for offences 
committed out of the jurisdic- 
tion . . . 117 to 131 

Extradition, Indian Act (YII of 
1854) relating to . . .127 
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Extrinsic evidence affecting docu- 
ments . 286 to 249 
Fact, presumptions of . 200 to 206 
Facts, enquiry into . 225 to 229 
Facts, evidence of^ generaUy alone 

admitted in chief . . . 226 

Facts how £u* they may be looked to 

on certiorari . . .59 

Facts judicially noticed, . 190 to 192 
Facts relevant to the issue must alone 

be proyed . . . 229 to 236 

Facts, the proof of them . .189 

Fears of the prisoner not to be 

excited by the Magistrate .111 

Felony, compromise d^ is contrary to 

law . . .33 

Felony^ some explanation of the term 38 
Felony, word not used in the Indian 

Penal Code . . .38 

Finding or sentence, form of . SO 

f^e, payment o£^ how to be enforced 64 
Fixing the amount of bail . 113, 114 
Flag of foreign states judicially 

noticed . . . . 190 

Flight from arrest . . .97 

Former statements admitted as 

corroboratiye proof . 270 

Fraction of a day, when it may be 

considered by the Court . . 181 

Fraud may always be set up to ayoid 
a deed or contract, and to avoid 
an estoppel . . 224 

Fraudulent purpose of contract may 

be shown by parol . . 240 

Fresh trial not barred by an acquit- 
tal on a matter of form . . 37 
" From,'* interpretation of the word 

in computing time . .181 

Force allowable in effecting an 

arrest . . . .95 

Foreign Courts, their iudgments . 221 
Foreign laws must be proyed as 

facts . . . .192 

Foreign man-of-war, arrest cannot 

be made on board . . .90 

Foreign men-of-war, offences com- 
miUed on board are not cognizable 
by our Courts . . . 121 

Foreign private ship, arrest should 
not be made on board, without 
notice first given to the consul of 
the foreign nation . . .90 

Foreign states, arrest for crimes com- 
mitted in . ' . . . 124 
Foreigners are not amenable to our 
Courts for criminal acts done in 
other countries . . . 120 
Foreigners, question whether they 
are amenable to our Courts £or 
crimes committed abroad eyen 
under Act I of 1849 . 124 
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Form of commitment for safe custod j 116 
Form of the commitment . . 62 

Form of the finding or sentence . 50 
Form of the warrant for arrest 91, 92 
Form of the warrant of commitment 

under the Code of Criminal Proce- 

dmre .... 115 

Formal conyiction, when it is to be 

drawn ap . . • 50, 51 

Formal errors do not yitiate a oonvic- 

tion • . . , 6S 

*^ Forthwith,'' interpretation of the 

word in compatii^ time . .181 

** Found committing an ofience, &c, 

meaning of the term . . 86 



Gazbttb judicially noticed 
General powers of arrest 



. 191 
I powers of arrest . . 76 

General powers of Justices in the 
preyention of breaches of the 
peace . . . 65,66 

General reputation as eyidence of 
marriage .... 270 

General scope of enactments to be 
looked to where their language is 
ambiguous. . . .137 

General terms used in a new Act do 
not appl^ to repeal the law goyem* 
ing special cases . . . 174 

General words used in Acts of the 
Legislature receiye their full 
meaning .... 150 

Genuineness of priyate documents, 
how it is to be proyed . . 263 

Geographical diyisions of the earth 
judicially noticed . . .190 

Good behayiour, surety for . 72 to 75 

Goods seizable under a search war- 
rant . . . .102 

Goods stolen, search warrant . 101 

Goyemment Gazette judicially noticed 191 

Goyemor-General is a Justice of tiie 
Peace . . . .2 

Goyemor-General of India judicially 
noticed .... 191 

Gradations of eyidence as regards 
its admissibility are unknown . 254 

Grammatical ambiguity in docu- 
ments may be explained by parol 
eyidence of collateral circum- 
stances .... 248 

Grammatical construction of statutes, 
&c., to be followed when the words 
are unambiguous . . • 132 

Ghrand jurors bound to secrecy . 252 

Grants, presumptions of . . 207 

Grounds of suspicion which may 
justify an arrest without a war- 
rant . . .77, &o 

Grounds which yitiate a conyic- 
tion . 57 to 61 



Page 
Guardians, judgments nominating 
them are not recognized out of the 
country in which they are pro- 
nounced .... 222 
Guilty knowledge . . .42 

Habeas Corpus . . 52, &c. 

Hearing, adjournment of . .32 

Hearing by the Magistrate . 34 to 44 

Hearsay eyidence . . 267 to 277 

Hearsay eyidence not generally ad- 
mitted . . . .267 

Hearsay eyidence, exceptions to the 
rule excluding . . .271 

" Heinous offence,'* definition of, for 
the purposes of arrests out of the 
jurisdiction . . .119 

" Heinous offence," definition o^ for 
the purpose of extradition . 127 

Heinous ofiences, execution of war- 
rants of arrest for . 118, 119 

High Courts, superintendence o£ . 53 

History, the Ma^trate presumed 
to be acquainted with matters of . 190 

Hopes of the prisoner are not to be 
excited by the Magistrate . Ill 

Hostilities Mtween the British Crown 
and a foreign state, their com- 
mencement, continuation, and ter- 
minatioh judicially noticed . 190 

House, arrest on a warrant may be 
made in a . . . .95 

Hue and cry, arrest without warrant 
on the . . . .80 

Husband and wife, communications 
between are priyileged . . 252 

Husbands and wiyes how fiu* they are 
competent to testify for or against 
each other . . . 285 

Ignoeancb of the law does not 
excuse a breach of it . . 42 

** Immediately," interpretation of the 
word in computing time . . 181 

Immorality in the contract may be 
set up to ayoid its effects . . 224 

Impeacnment of the credit of a wit- 
ness .... 234 

Implication of powers firom other 
proyisions in an enactment . 163 

Implication that, where priyileges 
are granted by the Lc^slatm^ 
corresponding obligations are im- 
posed . . . .171 

Implied repeal of earlier enact- 
ments .... 172 

Importation of common and statute 
Uw into India .^ . ^ . 184 

Imposition of obligations implied b^ 
the grant of corresponding priyi- 
leges by the Legislature . .171 
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Imprisonment for non-payment of 
nnes, &c., determines on their pay- 
ment . . . .64 
Incapacity to contract may be set np 

to avoid the efiect of a contract . 224 
Incompetency of witnesses . 284, 285 
Incompetent witnesses, objection 

when to be taken . . . 287 

Indecency, evidence excluded on the 

ground of . . . . 250 

India, importation of Statute and 

Common Law into . .184 

Inducem^it, confession extorted by, 
not admissible in evidence in a 
criminal case . . . 194 

Inference of guilt from die possession 

of property recently stolen . 201 

Inferences and presumptions of 

&ct . . . 200 to 206 

Information and eomfictian distin- 
guished from complaint and order . 31 
Inrormation for the purpose of a 

search warrant . . . lOl 

Information or complaint • 20 to 28 
Injured person, description of . 22 

Insanity is not presumed . . 209 

Inscriptions <m. walls, tombe, &C., 

secondary evidence of • , 256 

Inspection q£ documents . . 266 

Intention as conveyed by tke words 
of a statute, &e., to be looked to 
in its construction . .133 

Intention, criminal, presumption of 214 
Intention of itself does not constitute 

a crime . . . .41 

Intention of the Legislature as ex- 
pressed, is to be sought in die con- 
struction of Acts . . • 143 
Intention presumed from acts . 44 
Intention, declarations of, admitted 
to r^ut equities arising against 
the plain language of documents . 249 
Interest, Magistrate disqualified on 

account of ... 7 

Interest, declarations against, admit- 
ted in evidence . . . 273 
Interna nan curat prcUor . 41 
Interpretation of statutes . 132 to 188 
Interpretation of laws by usage . 184 
Intimidation of a witness a contempt 

of Court . . . .290 

Investigation need not be ftdly made 
before an arrest without a warrant 
if the facts apparentiy justify such 
a proceeding . . .79 

Irrelevant documents, their contents 

asked in cross-examination . 257 

"/* empowered,^* construction of 

the words .... 153 
Issue, fiM:ts relevant to, must akme 
be proved . . . 229 to 236 
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*' It shall be law/ulj' construction of 
the words .... 153 



Jailor, &c., warrant of commitment 
to be directed to . 

Joint offence, penalty for 

Judges may act on their own know- 
ledge of professional opinion to 
ex^in ambiguous Acts . 

Judges of the Uigb Courts, their 
superintendence over inferior 
Courts .... 

Judges, their signatures, judicial 
notice of . 

Judgments in general, what is proved 
by them .... 

Judgments ttt rem . 

Ju^ments of foreign Courts 

Judgments of superior Courts are 
conclusively presumed to be 
correctly drawn up 

Judgments nominating guardians or 
administrators, or granting pro- 
bates or discharging bai&rupts 
are not recognized in otiier coun- 
tries ..... 

Jud^ents, mode of proof of 

Judicial act, definition of 

Judicial acts done out of his juris- 
diction. Magistrate how &r liable 
• for ..... 

Judicial act, Magistrate not liable 
to an action for one done within 
his jurisdiction 

Judicial acts not to be done on a 
Sunday . , . . 

Judicial acts should not be done by 
Magistrates interested in the 
resmt . . . 7 to 9 

Judicial admissions and confessions 193 

Judicial authorities judicially noticed 191 

Judidal o6icer, how protected for 
acts done in discharge of his duty 18 

Judicial proceedings, pro<^ o£ .261 

Judicial notice . .192, 276 

Judicially noticed fiuits, . 190 to 192 

Jurisdiction, arrest for ofiences com- 
mitted out of the, and extradi- 
tion . . . 117 to 

Jurisdiction, conviction bad on the 
figure for want of^ may be cured by 
the depositions 

Jurisdiction dep^ids on the nature, 
not on the truth, of the charge . 

Jurisdiction^ execution of criminal 
process out of the 

Jurisdiction of a Court enquired 
into when itsjudguient is given 
in evidence 

Jurisdicti(m of the Magistrate, its 
limits .... 
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Junsdiction of the Magistrate found- 
ed on the complaint . . 20 
Jurifldiction of the Magistrate should 
appear on the face of the pro* 
ceedin^ . . . .49 
Jurisdiction of the Magistrate ousted 
where a question of title is 
raised . . . .10 
Jurisdiction of Magistrates, sum- 
mary . . . 20 to 64 
Jurisdiction, procedure where the 

Magistrate declines to exercise . 54 
Justice of the Peace, his office is 

judicial . . . .4 

Justice of the Peace, definition of . I 
Justices of the Peace, how appointed 2 
Justices, their general powers in pre- 
venting breaches of the peace 65, 66 

Khowlbbob, euiltj . . .42 

Knowledge of languages possessed 
by the Magistrate, how far it is 
imported into an enquiry . .190 

Knowledge of the state of profes- 
sional opinion to explain ambiguous 
acts . . .138 

Land, its ownership presumed firom 
acts of ownership . .210 

Language of Statutes and Acts, its 
meaning how determined . .132 

Languages, how fur the Magistrate's 
knowledge of them is unported 
into the enquiry . . .190 

liatent ambiguity in a document may 
be explained by eridence of the 
declarotions of the parties to it . 248 

Law never repealed by becoming 
obsolete . ' . . .184 

Law of nations iudicially noticed . 190 

Law of the mother country, how &r 
it is imported into a settiement or 
colony . . . .184 

Law agent not permitted to disclose 
xoat^professionally communicated 250 

Laws inv^reted by usage . .184 

Laws of eviacDce to guide the Magis- 
trate . . . .35 

Lawfulness of a contract may be im- 
peached .... 239 

Laws of foreign states must be 
proved as fitcts . . . 192 

Leading question^ in general must 
not be asked i| the examination 
in chief ... . .292 

L^al adviser, defence of a prisoner 
by his . . . .112 

Jj^aX practition|b8 of tiie Court 
judicially notified . . .191 

L^islative Cou^jcils, recitals in acts 
of, presumed to be true . 191 
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Legislatures, colonial and provincial, 
Sieir powers how limitea . .160 

Legislatures in India, their powers 160 

Letters Patent may sometimes be 
presumed .... 207 

Letters, proof of their dispatch and 
receipt .... 277 

Liberal construction to be put upon 
acts concerning the public good, 
and upon remedial acts . .147 

Limitation of the meaning of words 
in the construction of Acts of the 
Legislature . . 157, 158 

Limitation of the powers of colonial 
and provincial Legislatures . 160 

Limits of a judicial enquiry, 225 to 229 

Limits of the Magistrate's jurisdiction 4 

Literal construction put upon Acts 
of the Le^'slature . .133 

Literature, tne Magistrate presumed 
to be acquainted with matters of . 190 

Local custom, evidence of, may be 
given to explain ambiguous docu- 
ments .... 245 

Lost instrument presumed to have 
been duly stamped . .211 

Lunatics, detention of, when mis- 
chievous . . . .87 

Maqtstratr, his office is iudicial . 4 

Magistrate, limits of his jurisdiction. 4 

Magistrate disqualified on account of 
interest . . . 7 to 9 

Magistrate liable in damages for 
n^lecting or revising to act . 17 

Magistrate must be guided by the 
laws of evidence . . .35 

Magistrate, his decision not subject 
to appeal, except where an appeal 
is expressly given . .51 

Magistrate not liable to an action in 
respect of any iudicial act done 
bond fide and within his j urisdiction 1 7 

Magistrate must be present when the 
evidence is taken . . . 1 10 

Magistrate is to take down the pri- 
soner's statement in the very words 1 1 1 

Magistrate, his discretion in fixing 
bail . . . 113, 114 

Magistrate not ousted of jurisdiction 
by the fact that ihe charge is fklse 57 

Magistrate, oath or declaration to be 
taken by . . . .4 

Magistrate, preliminary examination 
before, pnor to commitment 106 to 117 

Magistrate, the sole judge of &ct8 
within his jurisdiction, unless an 
appeal is given . . .52 

Magistrate to sign and seal the 
warrant of commitment under the 
Code of Criminal Procedure . 115 

a 1 
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Ma^trate to sign tiie deposition of 
l£e witness 

Magistrate, definition of 

Magistrate's Court to be open and 
public .... 

Magistrate's jurisdiction should ap- 
pear on the face of the proceed* 
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17 

202 

154 
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Magistrates not to use promises or 
wreats to the prisoner . .111 

Magistrates acting as such presumed 
to have been duly appointed . 21 1 

Malice generally an ingredient in an 
ofience . • .41, &c 

Malicious acts. Magistrates how far 
liable in respect of . 16, 

Malicious motive inferred firom the 
want of probable cause 

*^ Maliciously,** construction of the 
word 

Malpractices not allowable to extort 
confessions 

mandamus . . .52, 

Mandamus does not generally lie to 
control the exercise of the discre- 
tion of the Magistrate 

Mandamus^ when issuable from the 
High Court . . 16, 

Manner and place of arrest . 94 to 101 

Maps, authorized, prima fa4sie evi- 
dence .... 192 

Marriage, proof of • • . 255 

Marriages, copies of roisters admit- 
ted as evidence . . . 256 

Material &ct8 in the evidence to be 
written down . . 108, 109 

" A/fly," construction of the word . 158 

Meaning of language used in a 
statute or Act, rules £>r determi- 
nation of the . . .132 

Meaning of words sometimes depart- 
ed from to avoid repugnancy in the 
construction of statutes . .160 

Medical men, communications made 
to them are not privileged . 251 

Members of Council are Justices of 
the Peace . . .2 

Members of the Court judicially 
noticed .... 191 

Memory of witness refreshed by a 
writing made at the time of the 
&ct deposed to . . . 293 

Men-of-war, foreiffn, offences com- 
mitted on board are not cogniz- 
able by our Courts . .121 

Menaces not allowable to extort 
confessions . . .107 

Mens rea generally an essential 
ingredient m an offence . .41 

Mental capacity of a witness, enquiry 
into . . . .287 



Mercantile terms used in documents 

mav be explained by parol . 245 

Merchant Shipping A<rt, procedure 

under the . . . 121 

Merchant Shipping Act, proof of 

documents imder . . 264 

Merchant Shipping Act, evidence in 

prosecutions under . .271 

Military authorities judicially 

notic^ .... 191 
Mind, persons of unsound, not liable 

to be summoned as witnesses . 289 
Ministerial act, definition of . 5 

Ministerial acts may be done on a 

Sunday . . . . 6S 

Minor cannot be a Justice of the 

Peace or Magistrate . . 4 

Mischief to be remedied may be 

regarded in the construction of 

ambiguous laws . . .157 

Mischievous lunatics, detention of . 87 
Misconduct of Magistrate renders 

him liable to an action , .17 

Misdemeanour, compromise of . • ^ 
Misdemeanour, word not used in 

the Indian Penal Code . . 38 

Mode of proof of a document . 262 

Month, how to be reckoned • . 15 

Mother country, how fiur its laws are 

imported into a settlement or 

colony .... 184 
Motives of the L^slature may be 

looked to to explain ambiguous 

acta . . .137 

Namb of the accused, how far to be • 
specified . . . .21 

Name of the injured person, how far 
to be specified . . .22 

National flaff of foreign states judi- 
cially noticed . . .190 

Nations, law of, judicially noticed . 190 

Natural meaning of words some- 
times departed from to avoid re- 
pugnancy in the construction of 
statutes . . . .160 

Nature of the offence, consideration 
of the . . . .12 

Nature of offences . . 37 to 44 

Negligently to allow an escape is an 
offence .... 106 

No one should be judge in his own 
cause . . . .7 

Notary public, his protest is prima 
facie evidence of the dishonor of a 
bill or note . . .192 

Notice of facts, judicial . 190 to 192 

Notice to be given to the accused of 
criminal proceedings against him . 30 

Notice, judicial . . 192,276 

Notice to produce documents . 257 
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Kotioe to prodace, cases in which 

it is not necessary . • 259 

K umber of witnesses, their compe- 
tency, attendance, and oath 283 to 291 
Number of witnesses . . 287 
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111 



20 



. 283 
195 



137 
256 

287 



171 
184 
156 



93 



** Oaihy* construction of the word . 

Oath not to be administered to the 

prisoner .... 

Oath or affirmation, complaint to be 

made on . 
Oath or declaration to be taken or 

made by the Magistrate . 
Oath, no particular form prescribed 

by the Uommon Law 
Oaths should not be administered to 
accused person 

Oaths of witnesses, their competency, 
attendance, and number . 283 to 291 

Object of enactments may be looked 
to when their language is ambigu- 
ous . , . . 

Objection to evidence, waiver of 

Objection to incompetent witness, 
when it should be taken . 

Obligations implied when corres- 
ponding privileges are given by 
Acts of the Legislature 

Obsolete laws not thereby repealed . 

** Obtain^" construction of the word. 

Ofience for which a warrant of arrest 
is issued should be stated in the 
warrant .... 

Ofience may be generally, but not 
dways, described in the words of 
the Act creating it . 23, 24 

Offence, penalty when joint . . 33 

Offence, the refusal of bail to person 
bailable is an . . . 113 

Offences committed out of the juris- 
diction, arrest for, and extradi- 
tion . . . 117 to 131 

Offences for which arrest without a 
warrant is allowed by statute or 
Act of the Legislature . 82, &c 

Offences, nature of . . 37 to 44 

Offences under the Passenger Act, 
how to be dealt with . . 124 

Office of Justice of the Peace or 
Magistrate is a judicial office . 4 

Officers of Court, judicial notice of. 191 

Officers of the Peace, their duties 
on the arrest of persons without a 
warrant for a breach of the peace. 

Open Court, trial to be held in 

Operation of statute or Act, time of . 

Opinion, enquiries on matters of 225 to 229 

Opimon, evidence of, not generally 
admissible in chief. . . 226 

Opinion of professionals to explain 
ambiguous acts .138 



81 

34 

183 
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Opinions of experts admissible in 

evidence .... 229 
Oral may be substituted for written 

complaint . . . .21 

Oral evidence is not admissible to 

prove a written contract . . 254 

Order as distinguished from ccmotc- 

tion . . . .31 

Order, date of . . .15 

Order for witnesses to leave the Court 291 
Order in which witnesses are to be 

examined .... 291 
Orders and convictions • 48 to 51 
Orders must be drawn up in form 

before they are acted on • .51 

Original evidence only is generally 

admissible. . . 253, 267 

Original writings, when their pro- 
duction may be dispensed with . 256 
Out-houses may be entered for the 

purpose of arrest . . .98 

Outer doors may be broken to effect 

an arrest . . . .95 

Ownership of land presumed from 

acts of ownership . . . 210 

PABDOti tendered to the accused, his 
examination as a witness . .108 

Parliament, recital in acts of, pre- 
sumed to be tnie . . . 191 

Parol evidence may be given to show 
that an equity has arisen since the 
execution of a written contract, 
and varying the rights of the 
parties .... 240 

Paitd evidence is inadmissible to 
prove a written contract . . 254 

Particular cases, Acts governing 
them are not repealed by later 
Acts using general terms . . 174 

Particular words, how fitr they con- 
trol the meaning of general words 
in the construction of statutes 150, 152 

Particularity required in the adjudi- 
cation . . . .47 

Particulars required to be specified 
in the complaint and in the 
charge ... 20, 28 

Parties to records, deeds, or written 
contracts, not permitted to con- 
tradict their contents . . 236 

Parties to suits not bound to pro- 
duce documents immaterial to the 
case of their opponents . . 252 

Partners cannot be convicted by the 
name of their firm . 21 

Passenger Acts, offences under, how 
to be dealt with . . . 124 

Patent ambiguity in a document 
cannot be explained by evidence of 
the declarations of the parties to it 248 
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PajmeQt of fine detenniniDg impri* 

sonment for default . . .69 

Pajment of fines, penalties, and 

damages, how enforced . . 64 

Pajment of the penalty by bail 
imder the Code of Criminid Pro- 
cedore .... 116 
Peace, arrest without warrant for 

breach of the . . .80 

Peace oflicers, their dntj on the 
arrest of person without a warrant 
for breach of the peace . .81 

Peace, prevention of breaches of 
'the . . . 65 to 75 

Peace, surety of the . . 66 to 72 

Pedigree, declarations of deceased 
members of the family admitted 
in evidoiice • . . 275 

Penal laws construed strictly . 165 

Penalty, . commitment for non-pay- 
ment of . . . .63 
Penalty fixed after the hearing . 44 
Penalty on each offender where 

the offence is several . . 47 

Penalty, payment of, by bail under 
the Code of Crinunal Proce- 
dure .... 115 
Penalty, payment of, how enforced . 64 
P^ialty when the ofience is joint . 33 
Perjury, quantity of evidence re- 
quired for the proof . . 288 
Person against whom the ofience 
was committed, when material to 
the enquiry . • .16 
Person by whom the arrest under 

warrant should be mltde . . 94 

Person of the prisoner, search of . 99 
Personal appearance of the accused 

may be required or dispensed with 29 
Persons by whom criminal pro- 
ceedings may be taken . ^ .16 
Persons subject to the Magistrate's 

jurisdiction . . .15 

Persons who have dwelt six months 
in Jndia, how fitr they are amen- 
able for crimes committed in for- 
eign states • . . 124 
Phrases used in statutes, &c., when 
unambiguous are to be construed 
according to the rules of gram- 
mar . . •^ . 132 
^^ Piracy r construction of the term 

as used in the Ashborton treaty . 156 
" Piracy," definition of . 122, 123 
Pirates . . . 122, 123 

Place and manner of arrest . 94 to 101 
Place of the ofienoe should appear 

in the conviction . . .48 

Place where the ofience was com- 
mitted, how material to the juris- 
diction of the Magistrate 13 



Page 

Plaintifi*, proceedings when he does 
not appear . . .33 

Plaintifi, subp<ena to . .33 

Plead, time K>r the accused to . 32 

Police, arrest without a warrant by 
them, their duty on efiectiug the 
arrest . . . .77 

Police Magistrate in the Presidency 
towns, procedure applied by . 1 

Police Magistrates m the Presi- 
dencies how appointed . . 7 

Police ofiicer to execute a search 
warrant .... 102 

Policemen actiqg as such presumed 
to have been duly appointed .211 

Policy or impolicy of Acts of the 
Legislature not enquired into by 
the Courts . . . 133 

Policy, evidence excluded on grounds 
of . . . 249 to 253 

Possession of stolen property may in 
some cases raise a presumption 
of guilt . . . .201 

Possibility of a contract may be 
questioned . . . 239 

Postponement of the ease cm the 
non-appearance of the prosecu- 
tor . . . .32 

Powers given by Acts of the Legis- 
lature include all things necessary 
for their exercise . . . 163 

Powers of arrest, general . . 76 

Powers of colonial and provincial 
Legislatures, how fiv United . 160 

Powers of Justices in preventing 
breaches of the peace . 65, 66 

Practitioners <rf tne Court jndici- 
.ally noticed . . .191 

Preamble, how far it may be looked 
to as explanatory of the meaning 
of an Act . . . 141 

Preliminary examination before the 
Magistrate prior to commit- 
ment . . . 106 to 117 

Prerogative of t2ie Crown not 
affected by statute^ unless by ex- 
press words . . 180 

Presence of the Magistrate requi- 
site when the evidence is taken .110 

Presumption of criminal intention .214 

Presumption of death . .212 

Presumption that a sane person 
transgressing the criminal law 
intends the probable consequences 
of his act .... 213 

Presumption that Magistrates and 
other public officers acting as such 
have been duly appointed . 21 1 

Presumption that the judgments 
of superior Courts are correctly 
drawn up . . 215 
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Presnmptioii that words in Acts of 
the L^'slature are used in their 
ordinary sense . . . 147 

Presumption as to the intention of 
the Legislature in making laws 1 43, 1 44 

Presumption of the sealing and deli- 
very of deeds from proof of the 
signature .... 264 

Presumptions of fact . 200 to 206 

Presumptions of law, conclusiye *J 1 3 to 2 1 6 

Presumptions of law, rebuttable 206 to 21 3 

Prevention of breaches of the 
peace . . . 65 to 75 

Pi^ention of crimes, arrest for . 97 

Previous conviction, evidence of, to 
be taken with the depositions .110 

Primary meaning of words departed 
from sometimes to avoid repug- 
nancy in the construction of sta- 
tutes . . .160 

Principal, how £u* he is affected 
by tne acts of his agent . . 197 

Prior enactments considered in ex- 
pLiining the meaning of Acts . 139 

Prisoner, examination of, in the 
preliniinary hearing before the 
Magistrate . .111 

Prisoner, his statement . . 34 

Prisoner, production of, at the hear- 
ing . . . .82 

Prisoner, questioning of, not allowed 
to therolice . . . 107 

Prisoner, remand of, in the preliim* 
nary examination before the 
Magistrate. .110 

Prisoner, search of his person . 99 

Prisoner should be asked to sign his 
statement before the Magistrate .111 

Prisoner, when entitled to be de- 
fended by counsel . .112 

Prisoner*8 bad character cannot be 
given in evidence against him, 
unless he calls in aid his good 
character .... 232 

Prisoner*s statement before the 
Magistrate to be taken down in 
his own words . . .111 

Prisoner*8 voluntary statements are 
evidence against him . .107 

Private documents, proof that they 
are genuine . . . 263 

Private foreign ship, arrest should 
not be made on board without 
notice first given to the consul 
of the nation to which she belongs 90 

Private persons, arrest wiUiout a 
warrant by them . . .77 

Private ships, offences oommitted on 
board, how and where dealt with . 13 

Privies, admissions by, bind their 
principals in civil cases .197 
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Privies to records, deeds, or written 
contracts, not permitted to con- 
tradict their contents . . 236 

Privil^e from arrest enjoyed by 
witnesses and suitors . .19 

Privil^e from arrest on civil process 
of witnesses attending on subp<sna 290 

Privileged communications to bar- 
risters, attorneys, law agents, not 
to be disclosed . . . 250 

Privileges conferred by the Legis- 
lature sometimes cany with them 
implied obligations . .171 

Privil^es given by Acts of the 
Legislature include aU things 
necessary for their exercise .163 

Privileges given by statute must be 
enjoyed as the statute provides . 180 

Probable cause, inference of a mali- 
cious motive from the absence of 202 

Probates are not recognized out of 
the country in which they are pro- 
nounced .... 222 

Procedendo . . .52, &c. 

Proceedings ex parte or on con- 
fession . . . 32 to 34 

Proceedings in Courts of Justice, 
proof (^ . . . . 261 

Process, criminal, its execution out 
of the jurisdiction. . .116 

Production of certificate of a public 
ofiicer, effect of . . .192 

Production of documents, witnesses 
called merely for thii purpose and 
not sworn or affirmed cannot be 
cross-examined . 294 

Production of the Government 
Gazette . . . * . 191 

Production of original evidence 
when it may be dispensed with . 256 

Professional commumcations to bar- 
risters, attorneys, and law agents 
areprivil^ed . . . 250 

Professonal opinion to explain ambi- 
guous Acts . . . I3g 

Prohibitions, statutory, their effect . 177 

Promise, confession extorted by, not 
admissible in evidence in a cri- 
minal case. . 195 

Promises not to be held out to the 
prisoner by the Magistrate .111 

Promises not to be made to extort 
confessions . . . 107 

Promissory note, its dishonor pHmd 
facie presumed from its being pro- 
tested . . , .192 

Promissory note presumed to have 
been given for a consideration .210 

Proo^ burden of . 277 to 283 

Proof^ burden o^ question in some 
casesdetermined by the Legislature 282 
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Proof of docmnenta . . 253 to 267 

Proof of documents, mode of . 262 

Proof of the execution and handwrit- 
ing of documents when dispensed 
with . • . . 265 

Proof of facts . . .189 

Proof of judicial proceedings . 261 

Proof, shifting of the burden of . 281 

Property found on the prisoner, how 
to be dealt with . . .99 

Property given by ah Act of the Le- 
gislature includes all things neces- 
sary for its enjoyment . .163 

Prosecution may be generally set on 
foot by any one . . . • ^^ 

Prosecution when confided to parti- 
cular persons . • .16 

Prosecutor, proceedings when he 
does not appear . • .33 

Prosecutor, subpoena to the . S3 

Prosecutor*8 statement of the case . 34 

Protest of a bill or note is prima 
facie evidence of its dishonor . 192 

Protection of judicial officers for acts 
done in the way of their duty . 18 

Protection of smtors and witnesses 
from arrest . . 18, 19 

Provincial Legislatures, their powers 
limited . . . .160 

Provisions in statutes regulating 
exceptional rights thereby given 
must be strictly followed . .180 

Public appointments, persons acting 
in them presumed to have been 
duly appointed . . . 21 1 

Public documents when ancient and 
obscure may be explained by ex- 
trinsic evidence . . . 248 

Public documents, copies admitted 
as evidence . . 256,260 

Public ffood, Acts concerning, con- 
strued liberally . . . 147 

Public history, the Ma^trate is 
supposed to be acquamted with 
matters of . - . . . 190 

Public matters proved by evidence 
of reputation . . . 275 

Public officers acting as such pre- 
sumed to have been duly appointed 21 1 

Public officers, their certificates 
made evidence . . .192 

Public policy, evidwice excluded 
by . . . . 249 to 253 

Public ships, offences committed on 
board, how dealt with . .14 

Punishment fixed after the hear- 
ing .... 44 

QtiALiTT of evidence . 253 to 267 

Quashinff of the conviction for want 
of jurisdiction in the Magistrate . 56 
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Quasi public documents, copies ad- 
mitted as evidence, • 256, 260 

Queen not afiected by a statute, 
unless expressly named . .180 

Queen's evidence, accomplice becom- 
ing, whether he should be commit- 
ted or bailed . . 112, 114 

Questions not to be put to the pri- 
soner by the Police . . 107 

Questions put to the accused do 
not render his statements inadmis- 
sible . • • . 195 

Rbasonablb CTonnds of suspicion 
which may justify an arrest with- 
out a warrant . . 77, &c 

Reasonings of witnesses not gener- 
ally admissible in chief « . 226 

Rebuttable presumptions of 
law . . . 206 to 213 

Rebuttal of equities arising against 
the plain language of documents, 
by evidence of intention . . 249 

Re-capture after an escape from 
arrest . . . .97 

Recital in Acts of Pariiament, &c., 
presumed to be true . .191 

Recitals in Acts of Parliament, &c., 
are not conclusive • .140 

Record, estoppel by . .217 

Record, removal of, into the supe- 
rior Court by certiorari . 54, &c. 

Record, when to be drawn up 50, 51 

Recorded facts, declarations of^ some- 
times admitted as evidence . 276 

Records cannot be impeached by 
parties to them . . . 236 

Records, public, copies admitted as 
evidence . . . 256, 260 

Recognizance of the peace . . 69 

Recognizance, payment of penalty 
mentioned in, under the Code of 
Criminal Procedure . .115 

Re-examination of witnesses . 299 

Reference, Courts of . .54 

Refreshii^ the memory of a witness 
by a writing made at the time of 
ihe transaction to which he 
deposes .... 293 

Refusal of bail to a person bailable 
is an ofience . . .113 

Regal character of the sovereign not 
affected by statutes, unless ex- 
pressly named . . .180 

Registers, copies admitted as evi- 
ctee .... 256 

Regulative provisions which accom- 

- pany the concession of exceptional 
rights must be strictly followed . 180 

Repeal is never effected by the law 
becoming obsolete . .184 
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Eepeal of earlier enactment by im* 
plication . . , .172 

Repeal of repealing Act, its effect . 182 

Reply . ■ . . .34 

Reply, evidence given in reply . 297 

Reports of Commissioner, &c., called 
in aid to explain ambiguous Acts . 137 

Reputation of a witness, enquiry in- 
to the . . . 234, 235 

Reputation taken bs evidence of 
marriage .... 270 

Reputation, evidence of, in relation 
to public matters admitted as 
proof . • . • • 2^^ 

Reputation, general evidence of this 
may be given to support the 
character of a witness whose 
credit has been impeached . 298 

Relative words, their construction in 
Acts of the Legislature . .152 

Relevant facts alone to be 
proved . . . 229 to 236 

Rdevant matter to be noted in 
writing . . . 108, 109 

Remand of the prisoner in the pre- 
liminary examination before the 
Magistrate . . .110 

Remedial acts construed liberally . 147 

Res geMta^ proof of . . . 268 

Resistance to arrest, how far justi- 
fied • . . .100 

Resistance to a legal arrest may be 
overcome by force . . 97 

Responsibility of persons causing an 
arrest without a warrant . . 79 

Restoration of things taken under a 
search warrant . . .103 

Restriction of the meaning of words 
in the construction of Acts of the 
Legislature . . 157, 158 

Retrospective operation of sta- 
tutes, &c. . . . .164 

Return of the Sheriff is not evidence 
in his favor in an action against 
him . . . .193 

Return to the writ of certiorari 61, 62 

Revision, Courts of . . .54 

Rights of the Crown not affected by 
a statute, unless by express 
words . . . .180 

Rioters, arrest of . . 81, 82. 

Rule excluding hearsay evidence, 
exceptions to . . .271 

Rules of construction of Acts of 
the Legislature as laid down by 
Coke . . . .137 

Rules of evidence must be observed 
by the Magistrate . . 35 

Safb custody, form of commitment 
for .... 116 
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Sanity is presumed until the contrary 
is proved .... 209 

Scope of enactments to be looked to 
where their language is ambi- 
guous .... 137 

Sea, arms of, included in the domi- 
nion of the adjoining; state 13, 90. 

Sea, the Admiralty had exclusive 
jurisdiction over offences commit- 
ted at . . . .118 

Seal of the Magistrate to the war- 
rant of commitment under the 
Code of Criminal Procedure .115 

Sealing and delivery of deeds pre- 
sumed on proof of the signature . 264 

Seaman, deserter, how he may be 
dealt with . . .16 

Seamen deserting fit>m British 
ships, arrest of, without warrant . 88 

Searcn of the person of the prisoner 99 

Search warrant should always be 
directed to a Police officer . 102 

Search warrant under the Code of 
Criminal Procedure . 103, 106 

Search warrants . . 101 to 106 

Search warrants, their execution out 
of the jurisdiction . ,118 

Secondary evidence of writings, the 
production of which is impracti- 
cable . . . . 256 

Secondary evidence of a document 
allowed where the opposite party 
after notice withholds the original 258 

Secondary evidence, there are no 
degrees of . . . 259 

Secondary evidence of the contents 
of documents, cases in which it is 
allowed by statute . . 260 

Secondary meaning of a word used 
in a statute . . . 156 

Secondary meaning of words not to 
be sought in oraer to avoid the 
retrospective operation of sta- 
tutes, &c. . . . . 164 

Second-hand evidence . 253 to 267 

Senses, evidence of the . .190 

Sentence, how to be framed . . 50 

Separate penalty on each offender 
where the offence is several . 47 

Servants of Government, procedure 
against, for crimes committed in 
foreign states . . .124 

Service of notice to produce a docu- 
ment .... 258 

Service of the summons . . 28 

Settlers, how far they carry with 
them their own law . .184 

Several acts relating to the same 
subject, to be read together . 139 

Several offences, separate penalty 
on each offender . . .47 
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Several offences, when thej maj be 
included in one charge . • 48 

Shifting of the burden of proof . 281 

Ship of a foreign nation, arrest 
should not be made on board with- 
out notice first given to the consul, 
&c. . . . .90 

Ships at sea are considered part of 
the country to which they oelong 121 

Ships of war, offences on board are 
cognizable by the tribunals of the 
country to which they belong . 121 

Signature of a public officer, how 
far proof of the act done . 192 

Signature of the prisoner to his 
statement before the Mf^strate 
should be required, but is not es- 
sential . . . .111 

Signature of the warrant of commit- 
ment under the Code of Criminal 
Procedure . . .115 

Signature of the witness to his dep- 
osition . . . .112 

Signature of deeds being proved 
their sealing and delivery is pre- 
sumed .... 264 

Signatures of Judges, judicial notice 
of 191 

Similar enactments looked to in ex- 
plaining the meaning of Acts . 139 

Solitary confinement not to be resort- 
ed to to extort confessions . 107 

Sovereign, foreign, his existence and 
title judicially noticed by our 
Courts . . . .190 

Sovereigns of foreign states not sub- 
ject to the Magistrate's j urisdiction 1 5 

Special cases, Acts governing them 
are not repealed by later Acts 
using general terms . .174 

Speeches in Parliament called in aid 
to explain ambiguous Acts . 137 

Stamp laws construed strictly . 167 

Stamp presumed to have been duly 
affixed on an instrument which 
has been lost . . .211 

Stamp, exclusion of documents as 
evidence on the ground of want of 265 

Stamp not required for a dociunent 
used merely to refresh the memory 
of a witness . . . 293 

State, foreign, its existence and title 
judicially noticed by our Courts . 190 

State, evidence excluded for reasons 
of 249 

State of the law before the passing 
of an act ambiguous in its terms, 
may be looked to to explain the 
law ... . 137 

Statement of the case by the pro- 
secutor or complainant . 34 
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Statements of the prisoner before 
the Magistrate is to be taken 
down in nis own words 

Statements made by a person before 
the trial are not evidence in his 
favor .... 

Statements made by persons to their 
own prejudice are evidence against 
them .... 

Statements made voluntarily by the 
prisoner to the Police are evidence 
against him 

Statements, self-prejudicing 

Statements admitted as evidence of 
the feeling, &c., at the time, of the 
persons making them . . 269 

Statements made in the presence of 
the party afiected by them, admit- 
ted in evidence . 

Statements of recorded facts, some- 

' times admitted in evidence 

Statute law imported into India 

Statutes, the construction of 132 to 

Statutes have sometimes been pre- 
sumed .... 

StatatCHy prohibitions, tiieir effect . 

Stolen goods, warrants for the search 
for .... 

Stolen property, presumption of guilt 
from ihe possession of 

Strangers* nouses and out-houses 
may be entered for the purpose of 
arrest .... 

Strict construction of penal laws, 
and of laws which encroach im 
vested rights 

Subjects of the British Government, 
procedure against for crimes com- 
mitted in foreign states . 

Subordinate officers of ike Court 
judicially noticed . . .191 

Subpoena to the prosecutor . . 33 

Subpoena duces tecum . . 257 

Subpoena to enforce ^e attendance 
or witaiesses before the Magistrate 289 

Subpoenas, their execution out of 
the jurisdiction . . .118 

Sudder Courts, superintendence of . 53 

Suitors, protection of . IS, 19 

Summary jurisdiction . 20 to 64 

Summary jurisdiction of Magistrates 
entirely dependent on statute 

Summons, adjournment where it 
varies from uie complaint 

Summons and warrant . 28 to 

Summons to the witnesses to attend 
after a remand 

Summons to witnesses to enforce th^ 
attendance before the Magistrate 

Summonses, their execution out of 
the jurisdiction 
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Sunday, amst may be made bj bail 

on a . .^ . 114 

Sunday, judicial bosiness may not, 
but ministerial may, be transacted 
on a . . . 63 

Stmday, Lord's Day Act not in force 

in Indm . . . . 64 

Sundays included in all computationa 

of time . . . .183 

Superintendence of Judges of the 

High Courts . . 52, 53 

Superior Gowts, control of . 51 to 57 
Bnperior Courts, judicial notice of 

tiie signature of the Jud^^es . 191 

"Supreme Court,'* now to be under- 
stood " High Court" . . 2 
Surety for the good behaviour 72 to 75 
Surety of the peace . . 66 to 72 
Sureties for beol . . .107 
Sureties for bail who should be .113 
Suspicion, arrests upon, how ftr justi- 
fied . . .77, &c. 
^ Swear, ^' construction oi the word . 154 



TacHiiiGAi. terms used in documents 
may be explained by parol evi- 
dence .... 

Tender of pardon to one accused, 
and taking of his evidoioe 

Tormination of hostilitieB between 
the British Crown and a f(Mreign 
state judicially noticed 

Territories under Ihe dominion of 
the British Crown judicially 
noticed . . . • 

Testimony of witnesses in the pre- 
liminary investigation before the 
Magistrate. 

Threat, confession extorted by, not 
admissible in evidence in a crimi- 
nal case .... 

Tlireats made by the accused res- 
peettD^ the deceased are evidence 
m trials for murder • • 

Threats not to be made to the 
prisoner by the Magistrate 

Threats not to be used to extort 
confessions 

Threats, &c., made to a witoeas ajrea 
contempt of Court 

Time, computation ot in the con- 
' * 8 or the 



345 
108 



190 



190 



108 



194 



229 
111 
107 
290 



fitruction of Acts of the Legisla- 
ture . « . . 181 
Time, divisions o£^ judicially noticed 190 
Time fi»* appearance allowed by law 82 
Time for the ^pearance of the ac- 
cused . . . .28 
Time, none limited for the execution 

of a warrant for arrest . . 93 

Time of operation of a statute 
or Act . . « .183 
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Time when the offence was com- 
mitted not generally material . 14 

I'ide of an Act is no part of the 
Act . . . .140 

Title of foreign states and sovereigns 
judicially noticed . . . 190 

Title set up to oust the jurisdiction 
of the Magistrate must be a bond 
fide Htle . . . .10 

Titie to property not generally 
triable by the Magistrate . . 10 

** To buy neace" an admission made 
expressly for this purpose cannot 
be given in evidence in a Civil 
case .... 105 

Tombstones, secondary evidence of 
inscription upon . . . 256 

Treaties of extradition, . 125, ISO 

Trial by the Magistrate, . 34 to 44 

Trial, second, not barred by a pre- 
vious acquittal on matter of form. 37 

'* Unlawfully and wUfuUy,^^ con- 
struction of the words . . 157 

Unsound mind, persons of, not liable 
to be summoned as witnesses . 289 

•* Until" interpretation of the word 
in computing time . .181 

Usage, a ^ood mterpreter of laws . 184 

Usage, evidence of, may be given to 
explain ambiguous documents . 245 

y ALU ABLB consideration presumed to 
have been given for a bill or note , 210 

Variance between the summons and 
complaint, adjournment . , 29 

Variation of contract before breach 
may be shewn by parol . . 240 

Variation of written documents by 
oral evidence . . . 236 

Vested rights, laws encroaching 
upon such rights construed strict 
ly 166 

View, arrest of persons on tiie 87, 88 

View, conviction on the . . 20 

Voluntarily allowing an esci^e is 
tm offence . . . . 106 

Voluntary confessions only admis- 
sible in criminal cases . . 194 

Voluntarv— contract may be shewn 
not to have been . • . 239 

Voluntary statements made by the 
prisoners to the Folice are evi- 
dence against him . . . 107 

Volunteers on duty, thair powers 
for the prevention of breadies of 
the peace . . . .87 

Waiybr of contract before breach 

may be shewn by parol . . 240 

Wiuver of objection to evidence . 256 
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War, articles of, judicially noticed . 1 90 

Warrant and summons . 28 to 32 

Warrant, arrests under . 88 to 94 

Warrant, arrests without 76 to 88 

Warrant must show on the face of 
it the authority of the person 
charged with its execution . 91 

Warrant of commitment, copy must 
be given to the prisoner on de- 
mand . . , .64 

Warrant of commitment, form of . 62 

Warrant of commitment under the 
Code of Oiminal Procedure, form 
of 115 

Warrant for arrest, form of . 91, 92 

Warrants for the arrest of persons 
who have committed crimes in 
foreign states . . . 124 

Warrants for the search for stolen 
goods .... 101 

Warrants, their execution out of 
the jurisdiction . . .118 

" Wilfully,*' construction of the word 154 

Wills, their language cannot be 
varied by extrinsic evidence . 287 

Withdrawal of charge not allowable 
in criminal cases . . .33 

" Within^'" interpretation of the 
word in computing time . .181 

" Without prejudice, an admission 
made expressly with this reserva- 
tion is not admissible in evidence 195 

Witness, his deposition to be read 
over to him and signed . .112 

Witness, impeachment of the cre- 
dit of . . . . 234 

Witness called to produce a docu- 
ment and not sworn, cannot be 
cross-examined . . . 294 

Witness cross-examined by the 
party who calls him by leave of 
the tJourt, where he shows himself 
hostile . . . .292 

Witness may have his memory re- 
freshed by reference to a writing 
made at the time of the &ct de- 
posed to . . . .293 

Witness, threats, &c., made to, are a 
contempt of Court . . 290 

Witness undergoing imprisonment, 
mode of enforcing the attendance 
of .... 290 

Witness attending on a subp<Bna 
privil^ed fix>m arrest on civil 
process .... 290 

Witness presumed not to be hostile 
to ihe party calling him . . 291 

Witness may be punished, but his 
evidence cannot be rejected, be- 



Pi«« 
cause he disobeys an oi^er to 
leave the Court . . . 291 

Witness of weak intellect^ enqtdiy 
into his mental capacity . . ^7 

Witness, incompetent, objection to, 
when it should be taken . . 287 

Witness, how far bound to criminate 
himself . .252,296 

Witness who has accepted pardon . 108 

Witnesses, when ordered to leave 
the Court . . . .34 

Witnesses, examination o^ by the 
accused . . .83 

Witnesses for the prosecution, bind- 
ing over of. . . . 117 

Witnesses, how fiur protected . 19 

Witnesses refusing to be bound OTer 
may be committed. . .117 

Witnesses summoned to attend after 
a remand . . . . Ill 

Witnesses, their attendance in the 
preliminary examination before 
the Magistrate . . . 108 

Witnesses, their attendance, compe- 
tency, oath, and number 283 to 291 

Witnesses excluded as incompetent 
to testify . . . 284, 285 

Witnesses, number of . • 287 

Witnesses, enforcement of their 
attendance before the Magistrate . 289 

Witnesses ordered out of Court . 291 

Witnesses, examinatacm of . 291 to 301 

Witnesses, cross-examination of . 293 

Wives, their testimony how &r 
admissible for or against their 
husbands .... 285 

Words and phrases in statutes, &C., 
when unambiguous are to be con- 
strued according to the rules of 
grammar . . . ' . 132 

Writing, evidence to be reduced 
into .. 34, 108, 109 

Writii^, cases where the^ cannot 
be dispensed with as proofii . 254 

Writings, the production of originals 
sometimes dispensed with . . 256 

Written contracts cannot be im- 
peached by parties to them . 286 

Written contract cannot be jntiTed 
by parol .... 254 

Written contracts, d!ect of altera- 
tions in . . . 300 

Written documents, constracticm 
of 241 

Writt^i instruments, a strict con- 
struction given to laws which 
abridge or avoid their effect . 168 
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